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their ijafsio principlos in a way which, I venture to think, 
has not been done in any of the annotated editions of the 
Act. 

My thanks are due to Babu Pankajkumar (lupta, B.L.. 
Pleader, Berhampore, for his kindly takin<y the trouble of 
preparing the Subject Index. 

Berhampork, 

RADHAB-OMON MOOKERJEK. 

Jiiney 1919. 




PREFACE 


The subject of the present thesis is “ The origin and 
growth of the right of occupancy in agricultural land and the 
incidents thereof 

The subject naturally divides itself into two parts—I. 
The origin and growth of occupancy right, and II. Its 
incidents. 

In building up my theory of the origin and growth of 
occupancy right, I have had the advantage of the writings 
of many learned authors who have made laborious and 
minute researches into the nature of the landed rights in 
this country. I have attached hereto a list, by no means 
exhaustive, of the authorities I have consulted and have 
stated fully in the footnotes the sources from which every 
particular information is derived. While I acknowledge to 
them my indebtedness for the informations they have 
furnished, I have, by my own independent research, collected 
materials from our ancient Sanskrit books, the authentic 
history of the country during the Mahomedan Period and from 
Government Reports and Minutes, and recorded my own per¬ 
sonal observations thereon. My research has been conducted 
independently without advice from or collaboration with 
others. 

The portions of the thesis which I claim to be original 
are indicated below. 

It has been said by a high authority that the occupancy 
right is a creation of Jet X of 1859. I have attempted to 
shew in this thesis that this is far from the truth. A careful 
perusal of our Sanskrit Sastras and also of the record of 
the Mahomedan rule would convince any one that the 
proprietary right in the soil always belonged to the cultivator 
and that the King was only entitled to a share of its produce 
and was never regarded as its proprietor. And as the 
proprietary right carries with it the right of possession, there 
can be little doudt that the cultivators in ancient times had 
also the right to occupy the land. The rise of a class of 
landlords between the King and the village community did 
not disturb those cultivators in their occupation of the land. 
In those days in a state of society when there was plenty 
of unoccupied land and population sparse, and the competition 
consequently was not amongst tenants for land, but amongst 
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landlords for raiyats, it gradually became the cmtom not to 
evict these resident raiyats so long as they paid their rent. 
From none of these could any rent be demanded except what 
was fair according to received ideas^ or in other words, 
customary rent. Thus immunity from ejectment and 
enhancement—the two privileges implied in the right of 
occupancy—^were possessed by the tenants from the most 
ancient times. Besides these, there was anorher class of 
tenants who were residents of a 7ieighhouring village^ where 
they could not obtain enough quantity of land to cultivate, 
and who sought in a difPerent village to bring under cultiva¬ 
tion the lands which the resident raiyats of that village were 
unable to cultivate. It was only when such persons came 
to ask for leave to occupy the land that the rent could be 
fixed with some advantage. But even in their ease it had to 
be determined at a low rate. The reason was that not having 
their residence in the village those people were not so amen¬ 
able to pressure, and, what was more, they could at any time 
abandon the land for which they had no particular attach¬ 
ment. They have been held by all authorities to have no 
specific rights and to be mere tenants-at-will. Though 
theoretically they were liable to ejectment^ in practice^ 
however, the competition then being for tenants rather than 
for lands, no ejectment could actually take place. Thus 
those tenants also enjoyed some sort of protection both from 
eviction as well as from rack-rent. 

But with the establishment of British rule, however the 
old state of things entirely changed. With peace, good 
government and improvement of commerce there has arisen 
great demand for land, and rent^ which was formerly settled 
by custom, has now come to be fixed by competition. The 
Permanent Settlement made no provisions for the protection 
of the raiyats, and the Revenue Sale Laws expressly gave 
powers fo the auction-purchasers to oust all but the resident 
raiyats. And when we recollect the fact that nine-tenths of 
the revenue-paying estates were soon after sold for arrears 
of revenue, we can well imagine how extensively the raiyats 
were ousted from their holdings by the purchaser of estates 
when a demand for land arose. The resident hereditary 
raiyats were indeed by law entitled to protection, but even in 
their case, owing to the absence of any definite rule of law 
and the constant change of landlords, possessed of large 
powers of disturbing their vested rights^ these often came to 
be lost sight of. Besides, the non-resident raiyats in the 
village, who were mere tenants-at-will and who had yet been 
long cultivating the same pieces of land which they improved 
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by their own labour, if not by their own capital, were, 
therefore, equitably entitled to some sort of protection. 

Act X of 1859 came to afiPord to the raiyats 
the protection which they so sorely needed. It gave 
equal protection to both these classes of raiyats by 
enacting that Uvelve yearns continnous cultivation of the 
same piece of land would confer on them the right of 
occupancy in that land and that they could no longer be 
evicted therefrom. This provision substantially restored the 
khnd kasht raiyat to the former position which he had always 
enjoyed during the Hindu and the Moslem periods and from 
which he had considerably fallen. For probably in those 
days a raiyat who had cultivated the same holding for the 
space of twelve years was presumed to have given the 
pledges required by the community for protection ^against 
ouster. The Act further conferred rights of occupancy on a 
large class of raiyats who bad previously been mere 
tenants-at-will. The rule became the Charter of the 
cultivating classes and it became the ambition of every 
tenant to retain possession of his fields for twelve 
years and thereby to gain the coveted status of occupancy 
tenant with protection against arbitrary eviction, rack-renting 
and hereditary rights. On the other hand, it became a 
common practice with the landlord to evict the tenant 
and then to reinstate him or to induce him to change the 
particular fields he held for others, before his twelve years 
were up. The B. T. Act, 1885, considerably enlarged the basis 
of the claim to the occupancy right in view of these practices 
by enacting that the tenant, on proving that he has held, 
any land in llte viUaye for twelve years continuously^ 
atteins the status of a ^^settled raiyat,and becomes, as such, 
entitled to an occupancy right in all the lands he holds for 
the time being. 

With regard to the origin of the occupancy raiyat, 
or khud kasht raiyat as be is called, there are two 
different theories put forward. According to Dr. Field 
they were outsiders y who had been permitted to settle in the 
village and had to contribute to the Raja a share of the 
produce as government revenue and to the village community 
something in addition. According to Mr. Baden Powel, on 
the other hand, they were not settlers from outside but 
original members of the village community who cultivated 
their own lands and were liable for shares of the gcvernment 
revenue and nothing in aidition. They were, in fact, pro¬ 
prietors of the soil, which they cultivated. 
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I have attempted to shew that both the above views 
contain only half truths. There can he no doubt that the 
original settlers i?i t/ie village, who were all members of 
the same family, and who, in course of time, formed the 
village community, were the proprietors of the village lands, 
which they themselves cultivated. But the struggle for 
existence compelled them to amalgamate with strangers, 
who, although originally had no right to the village lands, 
would then become as much proprietors of the lands which 
they had themselves cleared and on which they had establish¬ 
ed themselves. But when the struggle for existence ceased 
to trouble the community it became a close corporation and 
refused to assimilate the strangers. As soon as this stage was 
reached there could be no doubt that any new-comer would 
only be admitted into the village on terms of paying rent for 
the use and occupation of lands, or, in other words, as tenants 
under the original proprietors and acquired no proprietary 
right in them themselves. With the rise however of a class 
of aristocracy intermediate between the King and the 
village community, who assumed the landlord's right over 
the village proprietors whom they degraded to the position 
of tenants under them, the distinction that had ex.isted between 
the outsider and the proprietors themselves soon disappeared. 
All were now tenants under the landlords. Besides these, 
there were the non-resident raiyats of the village, already 
spoken of, who yet cultivated the village lauds and have been 
held by all authorities to be mere tenants-at-will. Act X of 
1859 gave all these difBerent classes of tenants the right of occu¬ 
pancy without any distinction as to their origin. Thus all 
raiyats in the village—whether the original members of the 
village community, or the outsiders assimilated into it, or the 
outsiders not so assimilated but settled in the village as tenants, 
or the non-resident cultivators in the village,—could become 
occupancy raiyats after they had held the same land for twelve 
continuous years. And the B. T. Act of 1885 went further 
and provided that by only holding any land in the village for 
the same period such right could be acquired. 

In dealing with the incidents of occupancy right, 
besides the authorities already referred to, I have to depend 
more largely on the reports, both government and private, of 
the decisions of the High Court interpreting the provisions 
of the laws relating to the same. I have tried to find 
out what may be called the leading cases on the subject and 
to deduce from them the underlying principles on which they 
are based and indicated them in my thesis in a way which, 

1 venture to say, has not yet been done in any of the 
annotated editions of the Acts. 
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INTRODUCTION 

Land Tenure in Ancient India. 


CHAPTER I. 

THE HINDU PERIOD. 

The subject of the present thesis is— ^^The origin and Subject of 
growth of the right of occupancy in, aaricultural lands and the tboeis. 
incidents thereof. 

The subject, no doubt, is a very important one, not its import- 
only from the point of view of a professional lawyer, but anoe. 
also from the hig;her standjmint of a student of the science of 
law. The University of Calcutta by fixing it as the subject of 
this thesis have shewn their genuine appreciation not only of 
purely scientific researches in the departments of Indian law, 
but also of the difficulties of a practising* lawyer in dealing* 
with cases involving the law on the subject. 

The subject naturally divides itself into two parts :— division. 

I. The origin and growth of occupancy right. 

II. Its incidents. 

I shall first dwell upon the first part of the subject and 
then proceed to deal with the second. 

By the expression occupancy right is meant the right Definition 
of a raiyat to occupy the land comprised in his holding of occupancy 
inspite of and against the wishes of his landlord to the ***S^^* 
contrary. 

The origin and growth of the right of occupancy can- Enquiry into 

not be clearly understood without considering generally the history of 

historif and development of land tenure in this conntn/. land-tenure 

necessary. 

The sources of our information as to land tenure during 
the Hindu period of Indian history are, however, very Period, 
limited. The Hindu law books are singularly defective 
in respect of the rules relating to the tenure of land, 
and to the mutual rights of the various classes engaged in 
its cultivation. From the Code of Mona, for instance, we 
obtain little help. We find only casual mention of rights in 
land : the general theory of land right is not touched upon, 
but only some special cases thereof.^ This peculiarity is 


* Phillip's Law relating to the Land Tenures of Lower Bengal^ 
Tagore Daw Lectures. 1674—75, 3-4, 
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S LAND TENURE IN ANCIENT INDIA. 

all tlio more strikinsj, liocaiise the real wealth of the country 
is and has always been agricultural,^ The question has 
to be answered in the silence of express law by a reference 
to the actual practices and the ideas of the time.^ Besides, 
the researches into the archaic laws and customs of the 
different nations, which have been carried on by the 
western scholars with their accustomed vigour and success, 
have brought to light the existence of certain institutions 
amongst them in remote antiquity And in the light of these 
discoveries we may a])proximately ascertain the state of the 
land law in India during ancient time. To' a student who 
would confine his attention solely to the ancient Sanskrit 
documents of Hindu law and usage, much of the evidence 
they furnish will be lost or appear to be devoid of meaning. 
But if he makes a study of similar institutions in other 
countries aud takes a broader and comparative view of the 
subject, many of the data which he might at first pass over as 
useless and unimportant will assume a new significance. 

The Hindu Codes of Law do not distinctly state to tvhom 
the pfojjerti/ in the mit hetonged. But two different and some¬ 
what contradictory theories as to the ownership of the soil 
during the Hindu period have been put forward by western 
scholars. According to some ownership in the soil vested in 
the King, while according to others, in the subject who 
cultivated it. Thus Mill, the celebrated Historian of India, 
holds'^ that according to the ancient lawgiver the King had 
the absolute property tn the hoiL He comes to this conclusion 
by analogy with the custom of some barbarian tribes recog¬ 
nising this princi])le, as stated in the writings of certain 
travellers, and by referring to certain passages in the 
Institutes of Mann where the King is called the lord, 
paramount of the sot and where, the occupier of land is 
held ** responsible to the King if he fails to sow it,’^® 
It is ])robably on the authority of Mill that a more modern 
historian of ancient India, Vincent Smith, dealing with the 
subject of land revenue during the reign of Chandra Gupta, 
the first Maurya Emperor of ancient India, has expressed the 
opinion that the native law of India has always recognised 
agriaiiltnral land as being croton pjroperty, and has admitted 
the undoubted right of the ruling power to levy a Crown 

^ Maine’s Village Communities of East and West, 61. 

® See foot-note, Page 1. 

* Mill’s ‘ History of British India * Vol. I. 180. 

* Mayin SamhitOy Chapter VIII. 39. 

‘ Tbid, 243 I ” 
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rent or ^ land revenue/ amounting to a considerable proportion 

either of the gross produce or of its cash value.”^ And 

in his book on the Emperor Asoka, the Great, he has also 

re-iterated the above opinion without any adequate data in 

these words :—An agricidiural laml toas regarded as crown 

property and the normal theoretical share of the state was 

either one-fourth or one-sixth.”^ In the latest edition of his 

History of India he could cite as an authority in support 

of the view only a passage from a commentory on a text 

of the Arth^ tiastra of Kant Ilya which runs thus :—'^Those 

who are well versed in the sastra admit that the king 

is the owner of both land and water and that the people can 

exercise their right of ownership over all things excepting 

these two” Another modern authority i»i America*^ Of Hopkins. 

collects evidences from the earliest Vedic age to the 

later days of the Smrifls, on the basis of which he strongly 

supports the view that the King was recognised as the 

owner of all the land. He observes:—‘^It was unquestioned 

that the King was the master of all. The King is Arguments 

not only the over-lord, he is the owner and one of his in support 

old titles is—^ Ihe one owning alL^ The King in the earliest 

period (in the recorded ceremony of inauguration) is expressly 

said to be the devonrer of bis peopled This is no isolated 

phrase nor are the people other than his own ” (vaisyns). 

And he refers to a passage in the Aitareya Brahmma accord¬ 
ing to which the t'aisya^s peculiar function is to be devoured 
by the priest and the king (VII 29-3). It is non-sense”— 
he says—to s ippose a peasant proprietor openly described 
as fit only to be robbed by the king, could have any secure 
hold on his landed property. The king’s ownership extended 
to all property except a priest’s, which is especially described 
as the only land in his realm ^ outside the king’s district ’ 

(i7 ca). We find the same view also in the legal literature. 

Brihaspati (500—600 A.D.) says that the reason why the 
king becomes heir to property left without another heir (male 
issue, wife or brother) is that he is the owner of all ; ” and 

Vincent Smith’s ‘ Ihe Early Hidory uf India* 1st Ed. 1904?, 125.. 

Ibid, Asoka^ Rulers of India Series, 2nd Ed. 96. 

3rd Ed. (1914), 131 the original passage runs thus :— 

Comment on Artha Sastra. BK. ii, Chap, 24. But 
the original text on which it is the commentory has nothing to 
do with the question. 

Hopkins * India old and New * 221 &o. 
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Narada^ who wrote about the same time or a little earlier, 
says that the real estate held for three generations cannot be 
estranged except by the king’s will. Again, Brihaspatty 
while discussing the question :—[to which man does a land 
taken from a village belonging to one and transferred to 
another man either by the action of a river or by the king, 
belong?] says:—It belongs to him who gets from river or 
from the king.^' The king gets half the treasure-trove and 
when he gives a village to a priest, he gives him as owner the 
right tn all the treasure-trove- The Epic also has many 
passages shewing that, while a jjriest claimed a divine right 
to possess everything in theory, he abrogated this in practice, 
and in consequence everything belongs to the king to give. 

^ Only a warrior (king) may give land to a priest’—it is said’ 
and conversely it is said again :—' Land may be taken 
possession of only by a king.’ ^ It is a vedic utterance that, 
the is the owner of the tvealfk of all save the priests, 
is another statement made alike by law and epic. Further 
more, although the epic kings are i)erpetually admonished by 
the sages not to do wrong to the people and although various 
sins against them are enumerated as possible, yet it is not 
once hinted that the king should not rob his subjects of land, 
as we might expect to meet if the land were regarded as 
originally the peasant’s own, in the vast epic literature 
and the wide range of legal sastra. It is only till the 5th 
century A.D., that the king is admonished ‘ Not to upset the 
two foundations of the peasant’s life, his house and his field ’ 
{Naradu^s Law Book) * * * Further 

the king is declared to be ^ the preserver and destroyer ’ of 
his people who are still, as of old, to be ^ devoured^ by taxes 
or otherwise as the King sees fit, and when he needs it, ' the 
King may take all the possessions, small and great, of those 
who break the ten commandments (of moralit}'') and posses¬ 
sions of any one save a priest ’ He gives and gambles away 
fields, villages, and whole districts at pleasure. Nor is such 
a gift of a village a presentation of a right to tax alone. ^ 
As the recoi-ded copperqdate grants of the first centuries 
shew, the grantee is made absolute owner, not relative as in 
the case of an overlord.” He further refers to the passage 
in the Af naiut Dharma Sastra which describes the King as 
the ^ lord of all^^ a phrase which Biihler, another great 


^ Maim Samhita^ Chapter VIII. 39.— 

^ I 
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authority^ is inclined to interpret as a proof of land-owiiing/ 
and on which Mill also bases his view, as we have already 
stated. Biihler also regards the rule as to King^s right to 
make gift of a village to the priest as a distinct recognition 
of the princi]>le that the ownership of all land is vested in 
the king®. 

The evidence however is quite inadequate to prove what Not conclu- 
is sought. The power of devoiiriufj thepevjde^^ to which 
reference has been made by Hopkins is undoubtedly a 
political poweVy and has no connection with the ri^htof 
ownership. Hopkins thinks that the gift of land to priests, 
which seems to be the first sign of land transactions in the 
BrahwtinaSy was an actual gift of iaml. But the evidence 
on the p( int to which he draws our attention is inconclusive 
of the matter. It may have been so in many cases, but it 
may easily also have been explained as the grant of the were 
mperio ity apart from ownership in. the soil. And the epic 
grants on which he relies are hardly decisive one way or the 
other.*'* AV^ith regard to the other evidence, the most Orthodox 
important perhaps on which Hopkins so much king’s rLht 

authoritative interpretation of the text of the f ’eda on which 
it is based, does not lend any support to his theory. 

Thus the great Jaimini in his Mimansa Jtarsana discussing Minmnsa. 
this question, distinctly'' lays down that the maxim of 
law that ^the king is lord of all, excepting sacerdotal wealth ’ 
concerns his authority for correction of the wicked and 
protection of the good. His kingly power is for government 
of the ealm and extirpation of wrong; and for that purpose, 
he receives taxes from husbandmen, and levies fine from 
offenders. But the right^ of projicrtg is not vested in him ; 
else he would have property iu the house and land apper¬ 
taining to the subjects abiding in his dominions. The earth 
is not the king^s but is common to all beings, enjoying 
the fruit of their own labour. It belongs, say's Jainiiniy 
to all alike.^’^ Savara Swami commenting on this passage 
says :—the king cannot make a gift of his kidgdom for Savara. 
it is not kisy as he is entitled only to a share of the produce 

^ In his note on Mann loc cit S. 13. E. 25, 259. 

* Ibid. 

* See Macdonell and Keith’s ‘ Vedic Index, of Namea and subjectaj* 

* Jaimini 6«7» 2: “»f JWplfilTOTTl”—Colebrooke’g 

Miscellaneous Essays, 345* 
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by reason of his affording 2 ^rotectio)i io his subjects^^^ And 
Sayana. Sayana, the celebrated commentator of the Vedas, adds— 
** A king’s sovereignty lies only in his punishing the wicked 
and protecting the good.”^ The records of Hindu thought 
from the earliest time down to the dawn of history are un¬ 
animous in this theory of the king’s right. With regard to 
the passages of Mann on which Mill as well as Hopkin’s rely, 
it may be pointed out that as the king is, elsewhere in the Code, 
described as “ the regent of the toaiers and lord of the Jlrma^ 
mentf^ the first passage, on which he bases his opinion, is not 
conclusive. Besides, it gives the reason' why old hoards and 
minerals in the earth belong to the king, and has nothing 
whatever to do with the property in the soil. The second 
passage is intended for the protection of the share of the 
produce of the soil to which the king is, by law, entitled, 
on account of his revenue. The original text of Kantilyn 
from tV\e commentory on whicti the passage has heen cited 
by Vincent Smith in the latest edition of \\is history of 
India has no reference to the question now in issue. 
Even Kautilya, the minister of Emperor Chandra Gupta 
Mouryn, whose devotion to the task of ewpire-buildiug 
compelled him to exalt the position and dignity of the 
Emperor, never claimed for him the ownership of the soil 
of his Empire. And in the passage referred to the commen¬ 
tator makes only a general reference to the Sastras without 
citing the j)articular texts on which he relies, and on the face 
of the mfitnr texts we have already cited his opinion as to what 
is laid down in the sastras cannot be accepted as authoritative 
on the matter. 

King An examination of the ancient Sanskrit texts dealing 

S^'tosharo clearly shews that he was neve' 

of produce. <»< f/'e jmiprii-far of the- mil. lie was entitled 

only to a nhare of the ytrodnee of the laud in the occupation 
^iyveda, of his subjects. Thus in the Rigveda, the most ancient 
record of the human race, this view of the king’s right 
which runs through all the later law books, is found. It is 


* Savara\ Commentary on the aboye-r-'^ 

i” 

* Sayarers Commentary on the above TW 

S?n»it mPiisit w m” 

* Jfan It SainAtto, Chapter VII, 7 ^ I» 



THE HINDU PERIOD. 


7 


there stated:—May India ordain that your subjects ma} 
pay you tax ( Fa/t) ‘. And the lexicographers are unani¬ 
mous in stating that the word ^ Fali* is always used in the 
technical sense of the king^s share of the produce. The 
Upants/zacis stand next in order of time to the J^edas and 
the Briliad Arant/aia Upanishad, explaining in a parable Brihad 
the relationship between the senses and the organs of action Aranyalta 
on one side, and the chief Prana (consciousness) on the 
other, goes on :—The Prana then said to the senses that 
if they were convinced that he was the superior they must 
pay him The expression used in the text is 

' 7^(77/’ which has been explained by Sankiracharyya in his 
commentaries on the said Upaniahad as meaning ka^a or 
tax; and we have already seen that the term is synonmous 
with the king^s share. We have abundant evidence in 
Bharma Sutras, the class of works that came next into Dharma 
vogue, as to the kiug*s right to a shar> of the produce. Thus 
Gautama, the earliest of the Sufrakaras says :—“ The culti- Oautanm, 
vator must pay to the king a tax amounting to one-tenth, 
one-eighth or one-sixth of the produce Baudkayana, Bmtdhayana. 
who IS later than Gautama, says:—Let the king protect 
his subjects receiving from them a sixth part (of their 
incomes)^. The Aphorisms of Apastamba, another early Apastamba. 
sutra writer, contain the following text;— He (the king) 
shall make them (his suboixlinates) collect the lawful taxes 
(Sutka)/^*"^ The word S?dka is here used, which Haradatta 
in his commentory explains to mean a twentieth part 
of the merchant's gain. Fasistha, speaking of the king^s 
right, agrees in the opinion of the other sages^. The later ** 
sages also are unamimous in this theory of the king^s right. 

Thus Mann lays down:—* * * of grain an eighth part, Dharma 
a sixth part or a twelfth part (may be taken by the king) 
according to the nature of the soil and the labour necessary 


‘ Bigveda, Yin. 8. US-** 

* Brihad AranyaTca Upaniahad ft which 

is thus explained ft ^ 

» Gautama, Chapter X. 24, Sacred Books of the East, Yol 11. 
227—228. 

* Baudhayana, Frasna I, Adhyaya 10, Kandica 18, verse 1;— 

im: "—BUhler. 192. 

* Apastamba, Frasna II, Pa tala 10, Kanda 26. verse 9, Sacred 
Books of the East, YU. 162. 

* Vasistha, Chapter XIX 26—27, 
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to cultivate it^ or more in cases of distress®.” Such is 
also the view expressed by Yajnavalkya in the verse noted 
below^. Narada defines ‘ Fali^ as a sixth of the produce 
of the soil and mentions it as an item of the king^s revenue*. 
The Vi^hna S rith dealing with the king’s revenue says :— 
He mus.b take from his subjects as tax a sixth part of 
every ear of the paddy ”®. In the Mahavarata also a sixth 
portion of the produce of the land is mentioned as a source 
of the king^s revenue®. Such is also the rule laid down 
KauHlya in his Artha Sm^tra'^ and Snkracharya in his Nitu 
sasira^. 

From the above it is clearly shown that the only right 
which the king possesses over the land in the occupation 
of the subjects, is a riyht to a ^hare of its prodnee, though 
the authorities are not unanimous as to the extent of this 
share, the opinion of the most of the text-writers being 
that it is one-sixth, while according to some an eighth, 
tenth, or even a twelfth, is considered as proper, and the 
utmost that the king could claim under any circumstances 
was one-fourth. Be that as it may, as the king’s share is 
so limited, as stated above, to one-sixth, or at most to one- 
fourth, it may be fairly argued that there must have been 
anoth(:r proprictar for the remaining five-sixths or <hree- 
fourths, who must obviously have had the greater interest of 
the two in the whole property shared®. This is the cultivator 
of the soil, who must accordingly be held to its proprietor. 


» Jfawjt, Chapter VII. 130;-- ^ ^ l” 

• Ibid Chapter X. 120l” 

Ibid, 118;—I RT 

l” 

• Yajnavalkya Snnihita^ Bombay Edition, 99— 

‘ Narada Smriti, Chapter XVIII. 

• Vifhnu Smriti, Chapter III, 22HT"Wi: 

• Mahavarata, Snnti Prava, Chapter LXIX, Verse :— 

“^^<1 iT3n«t I 

H ii" 

^ Book II, Chapter 1. 

• Book IV, Chapter II 222—30. 

» Elphinstone’s History of India, 9th Edition, 26, 
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The difPere it sources of the revenue of the ancient Sources of 
Hindu King, as enumerated by the law-givers, such as 
Ga tama^y Apastamha'^^ BaufWtpana^y Vasisiha^y Manu^, indicate the 
navalky y ^arada^y and also in the M havarata^ y shew that same, 
none of them hive any c inneetion with the property belong¬ 
ing to the king nor can they be identified with rent or fee 
for the use and occupation of another's property, and the fact 
that the taxes on the produce of the land and those on certain 
moveables are placed on the same footing, indicates that the 
demand of the king from the cultivator of the soil of the 
share of its produce does not stand on a higher footing than 
that, for instance, from a merchant upon goods sold, and 
that in each case the ownership over the taxable property is 
with the tax-payer and not with the king, who is entitled 
to the tax onlj". 

Besides the above indications we have positive evidence Earth Te» 
to shew that the proprietorship in the soil always ^noienV” 

with the cultivator. According to the ancient Hindu law, Hindu law, 
as according to the ancient Roman law, land not brougjjt 
under cultivation or not taken possession of with the object 
of appropriating it, is, like fishes of the rivers and seas, the 
fowls of the air, or tlie wild animals of the forest, r^s ftullins 
{aswamika Le, without owner). Thus in the Usanas sa > In fa 
we find it laid down that ‘Torests and waste lands**^ are 
said (by the sages) to be without owner. This 

ancient Hindu law of res nnlllm in respect of jungle land 
is repeated almost in the self-same words in the MahavaratUy^^ 


‘ Chapter X, verges 24-34 j :— 

® ApaBtamhaj Prasua II, Patala 10, Kanda 26, verse 9. 

Batidhayannf Prasua f, Adyaya 10, Kandika 18, verse 1. 

• Vasisthttf Chapter XIX 26—27 :— 

» Manu, Chapter VIII, 307. They are;—(i) Vali (ii) Kara (iii) 
Sulka (iv) Prafivaga (v) Banda, For their meanings see Kulluka^s 
commentary. 

® Tajnavalkyaj Bombay Ed., 98—99 already quoted. 

’ Narada, Chapter XVIII. 

• Mahavarata^ Santi Parva^ Chapter Lxix, Verse 26 :— 

iwiwi I 

V ii” 

• Umnoi Samhita, Chapter V, 16 :—ipSnn'. 

'0 Mahavarata, AtmsasaTia Parva, Chapter LX VI. 36^ 
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indicating that it was one of the universally recognised 
maxims of the law, never open to question, that unreclaimed 
jungle land was without any owner. 

AswellasErs But along with the idea that the earth was res n^ llius 

communes. there runs through our sacred books a parallel idea that the 
earfk was res comwinies or the common property of all men, just 
as air and water. Jn fact our Bisliis made no distinction in 
principle between res ndlins res communes. Thus according 
to Jaimini —^‘Tlie earth cannot be given away as it is the 
common property to all.’’^ Savara swmi commenting on 
the aphorism says :—''The earth is the common property 
of all human beings.}(.^^none can be the owner of the whole 
earth”- and Hnyana ex[)laining the same passage says :— 
"The soil is the common property of all and they through 
their own efforts enjoy the fruits thereof.”'^ These passages 
are suflicient to shew that according to ancient Hindu 
Law the earth and all things therein were the general 
property of mankind from the immediate gift of the creator. 


Ownership in Blit though the sages thus regarded the earth to be 
particular the common property, they held that a r/y^l to particular 
S°" /»*“ of if might be acquired. This is by appropriation^ 

that is to say, by taking possession of it with the intention 
of keeping it as one^s own. And the first act which shews 
such an intention was undoubtedly the reclamation of the 
jungles. It naturally follows from the above that pro¬ 
prietorship originates with the act of reclamation, and the 
peasant who reclaims amt converts the jnuyle into arable 
j taud becomes thereby the proprietor of the same. This is 

cqm'red. dearly stated by the great Mann in the following passage :— 

" Even as the wild deer of the forests become the property 
of the man who first pierces them with arrows, so does the 
arable land, they say, become the property of the man who 
first cuts down the jungle for 2>urposes of cultivation.”^ 
And the commentator knllnka in expl lining the same says :— 
"The field is spoken of as the property of the man who 


How 

acquired. 


> Chapter VT. 7. 2— 

“ Mimanm Bliashya, Chapter VI. 7. 2.— 

> Nyaya Mala ViMara 358.-?,«t ^ WSinitinftwt 

Also Sayana Bhashya. 

* Manu SamhitQf Chapter IX. 44;— 
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removes the fixtures (jungle) and thereby converts the 
jungle into a field.It is clear therefore that our 
ancient law regarded the jungle and other unreclaimed 
waste lands in the same light as the fowl of the air, or the 
fish in tlie sea, or the wild animals of the forest, which any 
man might sieze and appropriate for himself. For acquiring 
proprietorship in such lands there was but one way open, and 
that was by reclamation. Whoever reclaimed any jungle 
land became its proprietor—himself and his heirs after him. 

And so far as jiroprietorship was concerned, the king stood 
on the same footing as his subjects. Like them he himself 
might also acquire the right of jiroj^erty in such lands by 
reclamation. So that they would be crown lands quite 
as much as they are in England. From tlie above it is tiiier 

clear that the cullivator was the proprietor of his own of soil its 
land that he cultivated. In the words the commentator ovviicr. 
Saoara :—‘^Men are the lords of their own fields.^’- 

If the cultivator himself, and not the king, is the pro" King’n siuiro 
prietor of the cultivator's land, the question naturally arisc^^ ‘ FaZt ’ 
— why is he to pay rrn/ for it, be it a fixed 
jjroduee of the soil, to the king? The Anglo-Saxon freeman 
{ceo*J) had not to pay rent for his free-hold, the Swiss or the 
French peasant-proprietor liad not to pay rent for his liolding 
to the king. The Indian peasant-proprietor also, like his 
Swiss or French coufrerey had not to pay, what we call re 7 it for 
the land he holds to the king. That fixed share of the produce 
which he had to pay to the king was paid not for the use and 
occupation of the land which belonged to the king. In our 
ancient Sadras it was called the ^ ra/i ’ (Nf%) or a voluntary 
offering, and the delivery of* the king's share of the produce 
is described as the * Fdl/dau or the voluntary gift 

of the ^Vali' to the king.*' The king was called the 
^Tisampa V (Pwwfh) or the protector of the ‘Vis' (f^) or the 
people, and as such the Vail (nF^) was ])aid to him at first 
freely as a contribution for the performance of the onerous 
duties of his office. As pointed out by while 

commenting on the text of Jai minims Mim already referred 
to:—'‘The king is entitled to a share of the produce by reason 


" I 

Bhashytty VI. 7. 2. 

’ Ttlf wWf: in— Smriti, 

Chapter X. 
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of his affording profecfion to his sufgecfs,^^^ And in this 
he only sums up the views of the earlier saj^es. Thus 
Boudha^auay for instance, savs that ^^the kin^ ^ets the sixth 
share as he protects the subjects'^^. Yajnnvalkga repeats 
the same idea in rhe verses noted belowand such is also 
the view expressed by PnrasornA, Narad a declares that 
the revenue which under the name of ^sJiare^ is derived by the 
king from land and other sources is ordained his remunera¬ 
tion for protecting his subjects (The 
Mahavamt also sp«»aks of the royal share along with 
the other taxes as the wages () realised for services 
rendered by the king®. There can be little doubt that 
what was originally given as a rohoitary offering came 
by custom to be soon regarded as compulsory for the services 
rendered by the king, and 'Vali’ (Rf%) sometimes came to be 
identified with kara (rt?:) or tax, and sometimes used techni¬ 
cally as the share due to the king Rimnr:). And 
Jaimtni in his Mimansa distinctly states that the share of the 
produce received by the king from the cultivator of the soil 
is,^ as in modern terminology, a tajc and not rent^ and 
this is also borne out by the texts already referred to. 

Prom what is stated above it is clear that ownershi]), or Cultivator’8 
such ownership as was within the conception of the time, was ownership 
toiih the community which existed before kings or sovereigns^. 


^ 8avara*« Commentariea on Jaimini 6. 7. 2. ; 

» Baadhayana, Praeiia I. Adhyaya 10. Kandika 15. Verse 1. 
Bilhlers Translation 192 K^?[R5rT: I 

» Bombay Edition, 98-99:^^^ li^f% 

fa M w . I ^ ii 335 

I ^Tvm^ w 337 

• NaMnnil, Chapter XVII, 4^ 

tr ^“''"’Chapter XXf. 10 

221, Mtmama 6—7, 2. See Hopkin’s India, old and new 

*l9jll^aea‘viUage°cmnmnHitte\%2"^^^^ and Tenant, 
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The Greek notices^ in which it would be dangerous 
to put much trust vary in their statemeuts. In part they 
speak of the rent being paid and declares only the king and 
no private persons could own land, while in part they refer 
to the taxation of land. The evidence, so far as it goes, of 
other Aryan peoples does not support the theory of the origi- 
iial kingly ownership. Such ownership did not exist as far 
as can be seen in Anglo-Saxon times,^ nor in Homeric 
Greece,® nor in Rome. And there are some English 
writers who hold that the property in the soil in ancient India 
vested in the cultivator and not in the king*. 

The next point to be considered is whether the land ownership 
belonged to individuals in separate ownership, or to a was common 
body of individuals or families, or to the community as a®'^^‘^*®*** 
whole in cornn^nu In recent times archaic institution of *'*”*®®' 
property has b.*en the subject of careful examination 
by the jurists of the Historical school. The chief of 
them—Sir Henry Maine—is of opinion that the oldest 
discoverable forms of 2***^P^**ty *** were forms of 

collective property and sei)arate 2 )ro))erty has grown 
out of collective proi)erty or ownership in common 
Some authorities are of opinion that in India in 

ancient times all land was held in common iy the riUaye 
connimnitieSy as is still the case in many of its parts, and 
that this might perhaps have been the general rule, subject 
perhaps to the exception that some individuals might have 
possessed property by grants of land from the villagers, 
or of the king’s share of the [iroduce by a royal grant from 
the king.® This opinion finds an important support or 
corroboration from the actual observation of a foreigner 
who came to India in the reign of Alexander, the Great. 

In 325 B.C. Nearchus, the admiml of Alexander, while 
sailing down the Indus, observed that families cultivated 
the soil in common,^ The families mentioned here 
evidently refei’s to the joint f.milies which formed the 
units of the larger grouji known as the villagc-commduity 


' See ii. 40; Arrian’s J/irf/crt 11 : Strabo, 703 : Hopkiii’s 

J. A. O. S., 13, 87, Ac. 

® English Historical Review, VIII 1—7. 

® Lang’s ^Horner and His Age* 236 Ac. 

* Wilk’s* History of Mysore* Vol. I, Chapter V and Appendix, 23 t 
Elphinston’s * History of India f* Cowell’s Ed. 23. 

® Maine’s Village Communities in East and West^ 76—77, 61. 

® Elphinstone’s History of India^ 9th Edition, 25. Monier William’s 
Indian Wisdom^ 264. 

^ Max Muller’s India—What can it teach ns ? 48, 207 : also 
Elphinstone’a History of India, 9th Edition, 259>260. 
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spoken of above. But the casual observation of a foreigner, 
quite ignorant of the manners and customs of the people, can 
carry but little weight and we must seek for other better 
evidence. 

It has been said that the political unit or ^ the social 
cell ^ in India has always been, and, inspite of repeated 
foreign conquests, is still the village-cowmnnity^. 
Conquests and revolutions seem to have swept over it 
without disturbance or without displacing it^. To quote 
the classic description of Lord Metcalfe:—They seem to 
last where nothing else lasts. Dynasty after dynasty 
tumbles down; revolution succeeds to revolution; Hindoo, 
Patan, Mogul, Mahratta., Sikh, English are all masters in 
their turn ; but village-communities remain the same^^®. 

But whatever the social and political significance of 
these village-communities might have been in India, they 
played no part in the growth ami development of the proprie- 
to^'y rights in the la ‘d which, in the opinion of Sir Henry 
Maine and others of his school, it did in other countries. 
Even ill so early a period as the Vedio age the village does 
not appear to have been a unit for legal purposes and it can 
hardly be said to have been a political unit. The Fedic 
literature tells ns very little about the social economy of the 
village. There is nothing to shew that the community as such 
held the land. There is no trace in it of communal property 
in the sense of ownership by a community of any sort, nor 
is there any mention of communal cultivation. What little 
evidence there is indicates that 'iiidicidaal tenure of land 
was known and individual pjfoperty in land ssems also to 
have been presumed. The precise nature of the ownership is 
of coiiree not determined by the expression ' individnal owner^ 
ship/ but in effect, though not in law, it presumably meant 
tenure by a family rather thin by an individual person*. 
It is therefore not a matter of surprise to us that ancient 
law books—the dharma sntras and the dharma sastrasy which 
come later than the Vedasy make no reference to these 
communities; nor that we do not find any of these works 


' Max Muller’s India—What can it teach us ? 47. 

® Maine’s Ayicient Law, 261. 

** Report of Select Committee of House of Commons on affairs of 
East India Company, dated August IBth, 1882 ,Appendix. 

* MacDonell & Keith’s ‘ Index of Vedic Names and subjects under 
urvara> kshetra and Grama : Jolly ‘ Recht Und 8itte* 93 : Hopkin’s Journal 
of the American Orient'll Society, 13, 78,128: Baden Poweirs Indian Village 
Commumties and ^^illuge Communities in India : Zimmer Altindesches 
Lehen, 236 : Mrs. Bhys David’s Journal of the Royal Asiatic Society (1901) 
180. 
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recording as a fact that in India at any time the ' gramas ^ 
or villages were the proprietors in common of the lands with 
which the people of the villages were connected. There is 
thei’efore no reason to believe that tliere was any communal 
idea or the idea of common or joint ownership of land 
current among the members of any village community. Of 
course one community had lands and land-marks distinct 
from those of others, but each family had rights in the land 
in its occupation well recognised and distinct from that of 
another. 

But although we do not find in any passage in Sanskrit Viilajfe 
text-books any direct allusion to the village co-parcenery, and 

we do find in them scattered texts which evidence 

existence and continuance of the village system as an integral 
and most important element in the social and political 

organisation of the days of Mann, and Yajnavalkga, for 
instance. Such an indication is furnished by the law as to 
dispute between two villages on the question of boundaries 
as promulgated by Mann and other law-givers.^ There 

we find that each village is regarded as a distinct and sejiarate 
unit, having well-defin^ limits or land-marks and boundaries, 
and a raised earth-work called ‘ Seln ’ ran along the boundary 
lines between the lands respectively belonging to two villages. 

Reservoirs, drinking places, elongated tanks, water-courses, 
and temple of gods are constructed at the place where the 
boundaries meet.^ Within each village there may have 
been individual j^ropertg established or property owned by 
joint families \ but at the same time we cannot but concede 
that each village was regarded as a unit holding its own 
land, disputing with another similar unit as to whether a 
particular plot of land fell within the ambit of the one or 
the other. In some respects also the natives of each village 
formeda unit in the eye of the law. Thus certain taxes had 
to be paid by them collectively^ and if stolen property could 
be traced to a village all the inhabitant's bore the joint 
responsibility.® 

But while within a partieular village the joint Common 
families were the otvners of distinct plots of arable lands, ownership o 

.f j. • 7 grazing jfielc 

^ Manuy Chapter VIII : Yajnavalky&y Chapter II; Naraday 
Chapter XIX .* Vrihaspati, 

® ManUy Chapter VIII, 248. 

^ * Barnett’s Antiquities of India, Chapter III. lOS. 
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there is evidence in our ancient lawbooks of the common 
ownership by the entire village community of other lands. 
Thus each village had its grazing ground for the cattle of all 
its residents and cultivators. It was common property of 
the entire village and none of the villagers had the right to 
appropriate any part of it for purposes of cultivation. 
Manu has laid down that grazing grounds are the common 
property of the village, and the people encroaching upon 
them are liable to punishment;^ and Yajnavalkya also 
lays down substantially the same rule.^ This was so even 
as early as the Vedic age when it was called khila or khilya^ 
as surrounding the plough land.® The village land 
appears also to include adjoining tracts over which the 
entire village has a common right^. Besides these, there 
were the ivater-course^ the village templcy and the village gods 
which were the communal properties of the entire village. 
And even with regard to the arable land occupied or 
cultivated by the villagers which was considered to be the 
separate property of the joint families, we find a trace of the 
communal right of the village in the rule that such lands 
could not fe alienated without the consent of the entire villagers^. 
But these and similar rights which the village communities 
had can hard.y be construed as showing that at any stage of 
their history the entire land occupied and cultivated by the 
villagers was considered to be common property. 

The village-community is an organised society^ and 
besides providing for the management of the common fund, 
it seldom fails to provide, by a complete stafE of function¬ 
aries, for government, for police, for the administration of 
justice, and for the apportionment of taxes and public duties®. 
It is a little republic having nearly everything that it 
wants within itself and almost independant of any foreign 
relations^. It is helf-acting and includes in fact a 
nearly complete establishment of occupations and trades for 


» Majvu, Chapter VIII. 237. 

® Yajnavalkya, Chapter TI. 169. 

® See Pischol Vedische Studien 2, 204—207. 

* Manu, Chapter Vlll. 260. 

® Anonymous Text quoted in Mitakshara, Chapter I, Section 1, 
Para 31;— 

Tnfirei»m n i 

" Maine’s An tent Law, 262. 

\ Lord Metcalfe’s Descriptioi^ (sfee foot-note 3, Page 13). 
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onabling it to continue its collective life without assistance 
from any person or body external .to itself. It has its head¬ 
man or council of ciders exercising quasi-judicial, quasi- 
legislative power, a village police, and several families of 
hereditary traders—the black-smith, the harness-maker, the 
shoe-maker, the potter, the barber and so on. The Brahmin 
also is found for the performance of ceremonies, and even 
the dancing girl for attendance at festivities. There is 
invariably a village accountant who keeps a record of the 
village produce showing particulars as to its distribution. 

But the person exercising these hereditary employments is 
really a servaift of the comnimuiy (is well aft one of itn com-^ 
ponenl wewbers. He is generally paid by the allotment to his 
family of a ]iiece of cultivated land in hereditary possession. 

The demands of those who produce wires are limited by a 
customary standard of ])rice'. The village-community in 
its social and economic aspects is but an aggregation of 
fa milieu each of which hnH itfi private domain which Aggre^jation 
cnltivate-H for its own special benefit, and the chief sign of the of joint 
collective ownership of i hc community that is found is the 
waate land which is held in common by the various families. 

It, has the double aspect of families united by the assumption 
of common kinship and of a company of persons exercising 
joint-ownership over land. As an assemblage of families, it 
is an organised society of joint families; Qommximty oi 
co-owners, it is an assemMage of co-proprietors. But tin? 
proprietor is the family, not the community or the individual. 

Thus whatev(*r might be the state of things in other family 
countries, in India the joint fam'lt/y or the family joint in owner, 
food, worship and estate, has always been the unit of society 
from the dawn of its history down to our own days. The 
Aryan people moved in families colonised as well as conquered 
the country‘s. And even so early as the Vedic Age it is 
the joint families that we meet with as the unit of the Aryan 
society of the time'^. Each of these families had its own 
piece or pieces of land for homestead and cultivation ; and the 
family was the owner thereof. The common grazing ground, 
the common water-course, the village temple, and the village 
gods weri communal property in which the families were 

' Maine’s Village Communities in East and West^ 125—126. 

* Maine’s Village Communities in East arid West^ 75: Campbell’s 
Cohden Club Essay^ 161; Fifth Report of Select Committee of House of 
Commons on affairs of E. I. Co.y Vol. II, 678: E /idence of Fortescue 
before Select Committee of House of Lords (1830), 589. 

* Bhattacharjee’s Law relating joint Hindu family ,—Tagore Lair 
Lectures, (1884—6) 79—80. 
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interested in common, but beyond these there seems to have 
been no unity of proprietorship. Each family cultivated its 
own lands, as it had done for years, nay for centuries, and, 
under certain cii-cumstances, the interest wliioh th(*y had in 
the land was transferable. The family could sublet the land 
or get it cultivated by hired labourers. There were restric¬ 
tions, no doubt, but those imposed were not of a character 
that would indicate any detraction from proprietary right. 
The restrictions were for the (*onvenience of the neighbour¬ 
ing holders of land or other members of the community. 
They were in the nature of the right of pre-emption^. 

The joint family is a corporate body of which the 
members are individuals. The village community is a 
corporate body of which the members are families.- 
The co-sharers in many of these village communities are 
persons who are act nail ij descended from a common a need or. 
That the village is primarilly an association of kinsmen 
united bj” family-tie is af^parent from the history of the 
Aryan conquest of the country. That race moved in 
families and colonised as well as conquered the country, and 
the joint family with its development gradually formed a 
village. According to the law governing the joint 
family, the son is a co-owner of the family property with his 
father. As soon as a son is born he acquires a vested interest 
in the family property, and on attaining the years of discre¬ 
tion he is, even in certain contingencies, permitted by the 
letter of the law to call for a partition of the family estate. 
Though divisible theoretically, as a matter of fact, however, 
division rarely takes place even at the death of the father, 
and many generations constantly succeed each other without 
a partition taking place, and the property constantly remains 
undivided for several generations, though every member of 
every generation has a legal right to an undivided share in it. 
Thus the family in India has a 'perpetual tendency to erpand 
into the village-comnmniiy It is evident that an actual 
community of descent must depend upon mere accident. If 
a family settled on an unoccupied district, it might spread 
out till it formed one or several village communities. The 
same result might happen if a family became sufficiently 
powerful to turn out its neighbours or reduce them to 
submission. 


^ Mitra’fl Tagore Law Lecture’s on ‘ The Land Law of Bengal * 16. 

* Mayne’s Hindu Lmv and Usage, Chapter VII, Section 196. 

® Maine’s Ancient Law, 228, 261—262 : Early Histo) y of Institutions, 

* Mayne’s Hindu Laio and Usage, Chapter VII, Section 199, 
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But although the community might be founded by a Introduction 
single assemblage of blood-relations, men of alien extraction 
have always, from time to time, been engrafted on it. munity. 
Struggle for existence with man, savage enemies and nature 
forced the amalgamation of strangers with the village group 
and united them in the same brother-hood. And, though the 
strangers were thus admitted into the brother-hoods, yet in 
all of them either the tradition is preserved, or the assump- ^ ^ 

tion is made, of an original common parentage.^ Thus in ^ 

many cases the members of the community profess a common descent, 
descent for which there is probably no foundation, and in 
some cases it is quite certain there can be no common descent 
as they are of dilferent castes or even of different religions. 

But it is a well-known fact that in India the mere association 
produces a belief in a common origin unless there were 
eireumstances which make such an identity plainly im¬ 
possible.- Thus the village-community is not necessarily an 
assemblage of blood-relations, but either such an assemblage 
or a body of co-proprietors formed on the model of an 
association of kinsmen.^ 

It was the struggle for existence that first led the Assimilation 
Aryan group to submit to an amalgamation of the atrangers strangers 
Kutk the brother-hood. When a stranger would first come in 
he would be looked upon by the community with a jealous 
eye as an interlojier. But the struggle for existence would 
compel them to seek for his helf) and that jealousy would 
gradually fade. Besides they had more lands at the time at 
tlieir command than they could themselves cultivate and they 
naturally allowed strangers to cultivate them. But while the 
land was plenty and many villages in progess, no man 
would undertake to clear a spot unless he was to enjoy 
it for ever. And when these immigrants offered unmistake- 
able proof of settling as permanent inha'ntants in the village, 
building clearing and establishing themselves as members of 
the village-community and ready to undertake a share in the 
I’esponsibility attaching to that position,^ the distinction 
between them and the original settlers would gradually grow 
indistinct, and they would be absorbed into them. But so 
long as the assimilation did not take place or owing to change 
of circumstances could not, these immigrants would only be 


‘ Maine’s Ancient Law, 202—263. 

- Mayne’s Hindu Laio and Usage, Chapter VII. Section 199. 

® Maine’s Ancient Laio, 264. 

* Maine’s Village-Communities in East ami West, 126—126. 

Campbell’s Cohden Chib Eassay, 166; Directions for Revenue 
Officers f 65. 
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reckoned as mere cultivators. Liteuiion to sefite in the 
village was no doubt the criterion to admit stranger into the 
community, and that intention in a primitive age had to be 
gathered from some length of possession. Accordingly those 
who had settled in the village for more than one generatio * 
were generally considered to have shewn that intention.^ 
Thus the immigrants, when they permnnent settlers, 

mere absorved into the (ummnnift/ but wIkjii they were mere 
sojourners they were not assimilated into the village group. 

If it was the urgency of the struggle for existence tha^ 
forced the community to receive strangers into the brother¬ 
hood, there can be little doubt that, when with the establish¬ 
ment of settled government or from other causes, the struggle 
for existence ceases to trouble it, the community would refuse 
to receive the alien i^opnlation within its pale. As Sir Henry 
Maine points out:—^'During the primitive struggle for 
existence the communities were expansive and elastic bodies 
and these properties may be perpetuated in them for any 
time by bad government. But tolerably good government 
takes away from them their absorptive power by its indirect 
effects,*’2 and the village communities then become close 
corporations. As soon as this point is reached fliere is no 
doubt that any new-comers would only be admitted on terms 
of paging rent for ike me and occitpaflon of lautL'^ Besides, 
when the original settlers were numerous and their descen¬ 
dants increased in numbers sufficient to cultivate all their 
cultumble lands, the cultivators would naturally be found to 
be proprietors. But when the land of the village was too 
extensive to be cultivated by the first settlers or their descen¬ 
dants, strangers would be introduced as tenants\-^ for the 
original settlers finding that they had more good land than 
they themselves could cultivate would endeavour to make a 
profit out of it through the labours of others. No method 
seemed easier than to assign it to a j^erson who should engage 
to pay the Government’s proportion with an additionul share 
to the community. But while land was plenty, and many 
villages in progress, no man would undertake to clear a spot 
unless he was to enjoy it for ever; and hence permanent 
tenants would arise. ^ When there was plenty of um»ccu- 
pied land, and population sparse, the comj)etitio t was 


' Rawliiison’s Land Revcnucy 16, 41. 

“ Maine’s Village-Communities of East and Westy 168. 

» Ibid, 179. 

* Field’s Introduction to the Regulations of the Be'ngal Code, 31 
Ibid Land-holding and relation of Landlord and Tenant, 

® Elpbiustoiie's History of India, 0th Edition, 75 and Ibid. 
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not amougd tenants for laitdsy hut amongst the proprietors for 
raiyats. Tenants once induced to settle in the village were 
thus fostered; and when the son was able to step into the 
father’s place, the arrangement suited both parties too well for 
any doubt to be raised as to the course to be pursued on the 
death of a tenant. When a share of the common rights passed 
into the hands of females or of persons whose caste })revented 
them from personally performing the manual labour of 
cultivation, a similar practice would be adopted as to land 
already brought under tillage which would thus be made 
over to some one who would undertake to cultivate it, to 
discharge the Government dues, and to give a share of the 
produce to those on whose behalf he cultivated. Temporary 
tenants would thus be created. But such tenants would 
only be available from the adjoining village where there was 
no land available to them for cultivation. They were thus 
residents of another or neighbouring village, who could not 
obtain in their own village as much land as they were able to 
cultivate. ^ 

These tenants, though at llrst strangers to the brother- 
hood, would be absorbecl into the community when they hurcomTim 
for all s(jttled in tin* village, but so Jong as they were mere nffcy, latter 
sojourners they were not assimilated into the village group, '^cro uot. 
As Sir George; Carn[)bell points out:—a distinction was 
made between raiyats who had settled as permanent inkahi- 
tanU of the village and had given pledges by building and 
clearing and establishing themselves and accepting a share of 
the common obligations, and the temporary sojourners or 
cultivators from another village.^’*'^ The former had all 
the rights and ])rivileges of the community extended to them 
on condition of their cultivating the land held by them and 
paying rent due on account of the same. It was the residence 
in the rillage that gave them the status of the member of the ihcMu-atatus 
village community with all his rights and liabilities. 

We have already seen that altliough the village com¬ 
munity was primarily an association of kindred, strangers 
were always engrafted on it. In the coarse of amalgamation 
of the strangers with the brotherhood, the eommunity came community 
to be divided into several parallel social strata. There are, into severa 
first, a certain number of families who are traditionally said parallel atn 
to be descended from the founder of the village. Below of^ ^ 
_ _assimilatioi 


^ Field’s Introdmtion to the Regnlatiom^ 31-33. 
® CampbelTs Gohden Club 165. 
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them, there are others^ distributed into well ascertained 
groups. The brotherhood, in fact, forms a sort of hierarchy, 
the degrees of which are determined by the older in which 
the various sets of families were amalgamated with the 
community. The tradition is clear enough as to the succes¬ 
sion of the groups and is probably the representation of a 
fact. The length of the intervals of time between each 
Their successive amalgation is also sometimes given which is always 

relation with enormous. The superiority of each grou]) in the hierarchy to 
each other, those below it bears undoubtedly some nnalogfj fo the 
stfjh'riorili/ of oionenhip in the land which all alike cultivate. 
And, to translate the relations of these oom])onent sections to 
one another into [)roprietary relaiions has been a j)erplexing 
])roblem to Anglo-Indian administrators, it is in the highest 
degree improbable that the various layei's of the little society 
were connected with anything like the systematic pai/o ent of 
rent. It was the urgency of the struggle for existence that 
forced giou])s of men to submit to that amalgamation of 
strangers with the brotherhood which seems at first to be 
forbidden by its very constitution. The utmost available 
supply of human labour at first merely extracts from the soil 
what is sufficient for the subsistence of the cultivating group, 
and it is the extreme value of the new labour which condones 
the foreign origin of the new hands which bring it. No 
doubt there comes a time when this process ceases, when the 
fictions which conceal it seem to die out, and when the 
village-community becomes a close corj)oration. As soon as 
this point is reached there is no doubt that any new-comer 
would only be admitted on terms of paying money or render¬ 
ing service for the use and occupation of land^ that is to 
say, an ienanfs. 

Rights of There can be little doubt that the I’ights of these tenants 

were ori^inaJly very uncertain and indefinite. But in course 
of time they came to acquire certain positive and detinite 
rights bg cnsfoni —the custom of many centuries and having 
at least as much force as any written law. For in the stage 
of society and of the ideas in which they grew up, custom was 
the main law : no doubt it was a law without the definite 
sanction of law, as in a more advanced state, but it was 
binding and effective notwithstanding. A right by custom, 
although in one sense only a moral claim, until clearly 
recognised by express law, would nevertheless be equivalent to 
a legal right. Ilereditarg rights of occupancy have been 
claimed for them ; while, on the other hand, it has been con- 


^ Muiuo’s Village-Coimnunity in East and West^ 176—179. 
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tended that they have no rio’hts whatever and could be ousted Protection 
at the will of those wliose lands they cultivated. The true from evictioi 
state of things, as pointed out by Dr. Field, seems to be this — 

“When there was plenty of unoccupied land and population 
sparse, the competition was not amongst tenants for lands, 
l)ut amongst proprietors for tenants. Tenants once induced 
to settle in the villajre were fostered, and where the son was 
able to st(‘]) into the father’s place, the arrangement suited 
both ])arties too well for any doubt to be raised as to the course 
to be ])nrsued upon the death of a tenant. Non-fultilnuMit of 
the conditions on which the land was cultivated, non-diseharge 
of the King’s share of the j)roduee, or non-delivery of the 
jn’oprietor’s share of the same, rendered it necessary to remove 
a tenant. And in a state of society in which new tenants did 
not often present themselves, the praciical rxercifie of the 
po'icer of onsiiiuf these tenants, if it were possessed by the pro¬ 
prietor, was not freqnnif, Thus, notwithstanding occasional 
instances of ouster, it gradually became usual, in the language 
of a later stage of development, not to evict these raiyats so 
long as they paid their rent. ‘ 

^‘The problem of Indian rent” writes Sir Henry Maine— Ancient 
cannot be doubted to be of great intricacy. To sec this, theory of 
it need only be stated that the question is not om^ as to custom 
in the true sense of the Nvord ; the fund out of which rent 
comes has not hitherto existed, and hence it has not been 
asserted on either side of the dispute that rent (as distinct from 
Government revenue) was paid for the use or occupation of 
land, before the establishment of the British Empire, or that 
if it was paid, it bore any relation to the competition value 
of cultivable soil,” and ho asks the (juestion—“what vestiges 
remahi of ancient id(»as as to the circumstances under which 
the highest obtainable rent should be demanded for the use of 
land?” and answers by quoting ^Lenchufi^lor,’ 159 as containing 
the most distinct ancient rule, according to which “the three 
rents are rack-rent from a person of a strange tribe, a fair 
rent from one of the tribe, and the stipulated rent which is 
paid ecpially l)y the tribe and the strange tribe.” Thus from 
none of the members of the village com munit}^ (apart from 
express agreement) could any rent be required, but a rent 
fair according to received ideas, or in other words, a cnstomary 
rent. It was only when a person, totally unconnected with 
the class by any of those fictions explaining its miscellaneous 
composition, which are doubtless adopted by ad primitive 
groups, came asking for leave to occupy land, that the best 
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barfjain could be made with him to which he could be ; 2 Jot to 
submit.'^* Thus there wore {a) contract rent which would 
apply equally t() tbe same as well as a stranger tribe ; (1i) 
oi^iomnry rent applying to one of the same tribe ; (e) 
competition rent or rack rent for one of different tribe. 

Rent pnid by Applyinj^ this principle to the ancient village community 
them. we have contract rent both for the permanent and 

non-permanent tenants, oustornary rent for the permanent 
tenants alone, and competition rent for the temporary tenants 
only. Thus from none of the permanent tenants could any 
rent be required, but a rent fair according to received ideas, 
or in other words a cvntoniary rent^ which could not be 
raised, [but which was lngh(U' than the rate of the other 
class of cultivators,*'] in consequence of there being 
want of eom|)etition for land, ^ but merely competition 
for cultivators. And besides, being bound to keep up culti¬ 
vation to the full extent, they w(u*e bound to cultivate in the 
customary way 

Ri^htot* Some authorities arc of opinion that their holdings 

imiiafor. however wen^ not tranHferutile. Thus Mr. Shore says :— 

‘^On tin* whoh* 1 do not think raiyats can claim any right 
of alienating the lands rented by them by sale or other 
modes of transfer’’And both Harington ’’and Sir George 
Campbell agree in this. This was because transferability 
was not an incident of jiroprietnry right in those ancient times. 
This must have been the case in very early times. For we 
find in the Buddhist period or at least as early as the reign 
of Emperor Chandra Gupta, that lands were as easily sale¬ 
able as moveable properties. And the only restriction was 
that the tax-paying cultivate’tJould mortgage or sell their 
Ian Is only among the niseires. So persons who enjoyed 

revenue-free lands could mortgage or sell such lands only to 
those who deserved, or were already endowed with, such lands. 
It does not apj)ear that any violation of this rule invalid— 
dated the sale or transfer actually held-lor the only penalty 
provided was that ()therwiso the sellers were.only liable 

r Maine’s Villaye-GommunitieSj 180. 

® Maine’s Village-Commvnities^ 187. 

Campbell’s Cohden Club Essay^ 167 : ^th Report, Vol. I, 14. 

* Ibid, 164 ; Directions for Revenue officers^ 41. The Great Rent 

case,—B. L. R. Snp pp. 263, 279, 295, 296. 

® Fifth Report Vol. 1,164 : Directions for Revenue ojficerSf 274. 

® Extracts from Harington’s Analysis, 131, 6th Report, Vol. I 
164 <fe 

’ Harington’s Analysis, Vol. Ill, 460 : Thomason’s Selections, 478 
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to a fine. In case of sales lands were put up to auction 

publicly in the presence of forty persons who owned 

properties in the vicinity. The auction was held by an 

officer of the King (called Rf?! and the purchaser had to 

deposit the sale price and a toll on the purchase-money with , 

the King's Treasury ^ . It must, however, be borne in 

mind that land being owned by joint families, their heads 

only, acting on behalf, and in the interest of, the families 

could sell. 

Their holdings were also hrritable, Heritability. 

The rights of the other class of tenants or those who 
were mere sojourners in the village or cultivated lands 
there while living in neighbouring villages, were of an uncertain tenants, 
and precarious description, which were left to be settled by 
contract and were hardly allowed to come under the higher 
protection of custom*. They were mere tenanU-aUwill 
or more usually from year to year, but sometimes for fixed 
|)eriods®. But they couhl not he omied between sowing 
and harvesting They had to be attracted by favourable jjyic- 
terms. And not having their habitations in the village, tion. 
th(»y were not so amenable to pressure, and could at any 
timt? abandon the land for which they had no particular 
attachment. They therefore generally matle more favour¬ 
able terms and paid lower rates than the permanent tenants®. 

In course of time as the competition for land increased, 
these raiyats liad to pay generally higher rates than the 
resident raiyats But though their interest was un- 

certain and precarious they could obtain a permanent interest them, 
in the soil by settling as permanent inhabitants in the village, 
and establishing themselves as members of the village com¬ 
munity ready to undertake their shares in the responsibilities 
attaching to that position. The disposition to become 
])ermanent settlers could hardly be satisfactorily proved 
without some length of pons .sWw/. Accordingly those who 
had settled in the village for more than one generation were 
generally conskh red to have sufficiently shewed such inten- 


* Kautilya*H Arthamstra, Book III. Chapter TX:— 

® Phillip’s Land Tenure, 23. 

=» Ibid, „ „ 22. 

♦ Land Tenure by a Civilian, 82. 

® Field’s Introduction to Regulations, .33. Ibid, Land holding, 425. 

• Finucane and Amir Ali’s Introduction to Bengal Tenancy Act, 

1 st Ed. 4. 
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tion, and such settlers became then recognised as setiJed 
miyaU of the village K 

It seems that mhJdfing was originally unknown. The 
early Aryan conquerors of India were an agricultural and not 
a partoml race. They called themselves yirya,^, meaning 
cultivators, as distinguished from the aborigines of the soil 
and took pride in the art of cultivation in which they excelled. 
The hymns of the Ih'g Veda sing many songs in praise of this 
occupation. It was not a disgrace then to hold the jilongh'. 
But this state of things could not last long. Either from 
necessity, or from indolence, or an abundance of Svdra 
labourers, sub-letting soon became common. The primitive 
state of society which gave the first occupier a right to 
continue in occupation and no more, could not possibily last 
long. Complications must arise and did in fact arise, 
and Hindu sages had to grapple with the relations 
which the more developed state of things required them to 
deal with. Even in so early a period as the days of 
ApaHtmnha we find that the lands were leased as in the present 
time And although Ma^nt and YajvnraUya do not 
deal with the matter as we exjieet them, Parasara ^ and 
Narad a ^ deal copiously with the (juestions arising out of 
the relationship between landlord and tenant. Kanfilya in 
his Artha Sastm lays down that in the case of a land-owner 
unable to cultivate his lands another might do so on a five 
years lease at the expiry of which he had to surrender the lands 
after obtaining a compensation for his improvements on the 
same. 

There can be little doubt that tenures in primitive 
times were tenures held in common by a group of kinsmen 
with the eldest male member of the family at the head. 
This was the joint family which then formed, as it does now, 
the unit of the Hindu society. The Hindu race moved in 
families colonised as well as conquered the country. The 
immigrants when they came into the village came with their 
families, the heads of which obtained leases of lands which 
they cultivated and on a portion of which they built their 
houses and settled with their families. 


See Ante. 

Apantamha II. 11, 28. 
NaradOf Chapter XI. 

Book III. Chapter X:— 
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As a general rule^ the great field (of the village) was separate 
divided into plots correspohcling in number to that of the ownership 
heads of the houses in the villages ; and each family took 
the produce of its share. It is a fair conclusion from the evi- 
denije that the system of ficparale hohlitigs already existed 
in early Vedic times But the holdings belonged not to 
individuals but to the joint families, as we have already stated. 

Very often a family on the death of a house-holder would go 
on as before under the superintendence of the eldest son. If 
the property were divided, the land was e(jually divided 
among the sons. 

The Helds were all cultivated at the sametime, the 
Irrlffiitiou, rlunmef being laid by the community, and die ownership of 
supply of water regulated by rule, under the supervision of Irrigation 
the headman. No individual or corporate proprietor needed to Channel, 
fence his portion of the field. There was common ^hice * and 
the whole Held was surrounded with its rows of boundaries 
which were also the water channels. 

And each village had rjmzinf/ (j run ad for the cattle 
common, !io one liaving separate pasture, and a considerable field 
stretch of jffnfj/c where the villagers had common rights of 
waste and wood ^ Mann has laid down that grazing 
grounds are the common property of the village and the 
peojile encroaching ui)on them are liable to punishment 
Yajanvalkija also lays down the same rule And Umnan in 
enumerating properties not to be divided even among person 
of the same gotni makes mention of the ‘Held’ 

Cnltiration of land was in those early days very 
strongly insisted on and the sages ordain an obligation on Obligatio» 
the part of the holders of the lands to cultivate the soil ° wate. 
and prescribes penalties for non-cultivation. Thus Maun 
says :—‘‘If land be injured by the fault of the farmer him¬ 
self, as if he fails to sow it in due time, he shall be fined ten 
times as much as the king’s share of the crop, that might 
otherwise have been raised, but only five times as much if it 


^ Macdonell and Keith’s Vedic Index of Names and Subjects nnd 
kshetra and urvara ; Rhys David’s Buddhist India^ 46 —47. 

* Manu, Chapter Vlll. 

* Yajnavalkya Bom Ed, 

* Quoted in Mitakshara Chap. I, Sec, 4, Para. 26:— 

?nOT II ” 
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was the fault of his servants without his knowledge 
We find Apostamija laying down that if a lessee of land 
does not exert himself, and the land bears no crop in conse- 
cpience, he is bound to pay the value of the crop that 
ojght to have been grown on the land leased 2 . Vnana 
says:— ^^If a man after taking a field with the object 
of cultivating it fails to do so, either himself or through the 
agency of others, he should be made to pay to the owner a 
proportionate share of the corn which the field could have 
yielded if it were cultivated and, in addition, a fine to the 
King To the same effect is the injunction of tjajna- 
valkya as will appear from the Sloka quoted below 
And when a field is abandoned by its owner and the same is 
cultivated by another without o[)position, the cultivator is 
entitled to the whole of the produce and the owner would 
not get back the land without paying the cost of cleai-ance 
and cultivation. This is the rule laid down by Narad a °. 
The Artha Sastra of KaatUya contains the rule that 
in the case of a landowner unable to cultivate his lands, 
another might to do so on a five years lease. But an absentee 
landlord who was obliged to sojourn abroad for a time did 
not forfeit his land though it remained uncultivated.^ 

Mutual rela determine the waiaa' relations of the 

tionsbetwemi village-comnmnitf/ and its component i)arts—the sevei-al 
village comu- families —with regard to land. But sufficient evidence 
nity and exists for the presumption that the village-community had 


‘ Manut Chap. VIII. 243 :— 

n g ii” 

* Apartamha II. II. 28 &c 

® Vyasa quoted in Vivada Batnakar : — 

Jf: sr sf ^ i 

w grot gm ii - 

* Yajnavalkyay Bom. Ed. 218 : 

grrenggirfg g gi’Sng g < 

^ ggw sarew gg^g grig^ ii 

* jfarodfl, Chap. XL 24iftgt; gg^uigg 

gga^' gwi ^wwjgigii 

^ Book II, Chapter X. 
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a lar^e degree of control as to tlie occupation and cultivation 
of the village lands. Sir Henry Maine points out:—^^Eaeli 
family had the duty of submitting to the common rules of 
cultivation and pasturage, and of abstaining from sale or 
alienation without the consent of the co-villagers, and (accord¬ 
ing to some authorities) of refraining from imposing a rack- 
rent upon the members of the brotherhood.^’*. Referring 
to the authority of Laveleye we find that the village-com¬ 
munities of all countries were averse to the alienation of 
land to strangers. “No one”—^he says—“could sell the 
property to a stranger without the consent ol his associates, 
who always had a right of prr-emgjtloiL^^ This rule has 
its jirototype in the records of our ancient law. Thus the 
Mifahhara quotes an anonymous text which lays down 
that the consent of the village is necessary for the alienation 
—sale or mortgage. This appears also from the other texts 
d noted below KaiUilya in his Art ha Sanfri lays 

down that the lax-paying cidtivator could mortgage or »?<?// 
their lands onig among ttimmselresy otherwise the seller was 
liable to a fine^. The members of the community thus had a 
sort of right of pre-enqjtion, so as to keep the land within 
their own body. But these and similar customary rights which 
the village communities had can hardly be (jonstrued as 
showing that the entire land occupied or eultivatefl by the 
villagers was considered to be common prop rty But 
there was no such proprietory right against the community 
as we are accustomed to. 

Each of the villages was under its own head-man, who yqiagc head« 
is referred to in the Rig Veda and often in the S mhitan and man. 
the Brahmanan as the ^(iramanV or the leader of the village.^ 


' Maine’s History avd InsHtuiions' 82. 

- Lavoleye’s Primitive Property^ 118. 

^ Mitakshara, Chapter I, Section 1. 31 •* 


ii’ 


* Vrihnspati cited in Mifakshara.^ Chapter I, Section 1, 30: 
Jhanas cited in Do. Chapter T, Section 4, 26. 
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Elphinstone is quite right in thinking that he is refer¬ 
red to in Manu as the ^ Gramftdhipati* or the lord or superin¬ 
tendent of the village Originally he derived his right 
to the office through his descent from the founder of the 
village Rhys Davids thinks that he was at first 
elected by the village council or a hereditory officer, and the 
appointment is only claimed for the king in later authorities. ^ 
But there is not even so much authority for election 
or heredity. The post may have been some times hereditary 
and sometimes nominated or elective But considering 
the strong tendency of all Hindu offices to become here¬ 
ditary, the office of the headman had probably acquired a 
haeditarg element in very early times 

Presumably there must have been many ^granmnis^ or 
Ills tiiiictioiis ‘gramudhlpufl-s^ in a kingdom, and in considering their functions 
we shall arrive at some understanding of the revenue system 
of the Hindu (lov^ernment, and of the mutual relation between 
the king and the community. The exact meaning of the title 
is not certain. By zimmer the ^gramaud is regarded as having 
had military functions only ^ and he is certaiidy connected 
with the ^ or the leader of an army. But there is no 

reason to restrict the sense. Presurnabl}^ he was the head 
of the village both for civil purjioses and for military opera¬ 
tions But his most important duties were to adjust the 
revenue of the village and to collect it for the king or the 
State, and thus he combined the functions of the head of the 
community with those of an officer or representative of the 
government He arranged all the details of the 
assessment; ascertained the extent of each holding in the 
village; estimated the growing cro];, caused the threshed 
corn-heaps to be weighed; and apportioned the revenue 
accordingly.^*^ He had to see that the cultivation was so 
conducted that the revenue might not suffer. He received 


^ iUa/of, Chapter VI I, 115. 

•- Fifth Report, Vol. 1, 18. 

* llhys Davids 'Budhiat India,' 48. 

* See Mann, Chapter VII, 115. 

® See (1) above. 

® Campbell’s Cohden Club Esmy, 169 (226) ; Patton’s Asiatic 
Monarchies, H\,Land Tenure by a Civilian 33, 76. 

^ Zimmer’s Altendeschcs Lehen, l7l. 

* MacDonell and Keith’s V(dic Index of names and Suhiects under 
*Orainani\ 

® Harrington * Analysis* Vol. 11, 67 ; Campbell’s Cohden Club 

EssaySf 16S; Fifth Report Yo]. II. 13, 167; Land lenure by a Civilian 
76; Robinson’s Land Tenure 67. 

* “ Phillip’s Land Tenure, 23. 
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the share of the Kiw^ in food, drink, wood and other articles, 
which represented this Kind’s revenue, from the villai^es and 
delivered the same in kind to the revenue Collector, and 
himself retained i\ portion thereof as his own penpiisites.' 

He paid less than the other cultivators for his own holdinjy.. 

This appears to have been his own remuneration as a servant 
of the State, and he had other emoluments which were derived 
from the villai^e and were the payments for his services to tin* 
villao’ers 

The system of collecting the revenue in kind from 
the headman of each villaj^e was manageable only so long as the appointed 
domain of the State was limited in extent. As ])etfy states for revoinit* 
were amalgamated by concpiest or otherwise, and as the police 
country gradually approached the condition of a single 
government under a single sovereign, it became absolutely 
necessary to change a state of things so primitive and ill- 
suited to further stages of progress. Hence over these village 
communities was appointed a gradiiatnl series of ojlicersy who 
represented the sovereign in due degree, and the administra¬ 
tion of the country for tiscal and other purjioses was left in 
their hands They were a lord of a village (who is no 
other than the headman of the village just spoken of), a lord 
of ten villages, a lord of twenty, of a hundred, ami of a 
thousand villages The chain of oHicers so appointed had 
territorial jurisdictions within which they were responsible for 
the collection of the revenue as well as good behaviour of the 
villagers under them. They collected the King^s share of the 
produce and had also police duties. ''' Each within his own 


’ Mo HU Samhila ^ C[m\}. IIP. 

2 Ibid, 30: ho ml Ton tiro by a Civilian, 7«,80: Fifth Report 
Vol. II, 13,76. ^ 

A'pof<ta.mhho, ProsHo II, PoJolo. 10, Komlo 26, Verses'1—9; Moon 
8o.mhito, Chap. VJI, 115—120; Mohororoto, Sonti Porro, Chap. 1, Sec. 87 
* Mohu Soiohlfo, chapter Vll, 115. 
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juriscHetion was eii^a^ed to repress eriraes and report those 
that he could not repress to his immediate superior^. 

The remuneration of these officers was thus pro¬ 
vided for :—The lord of a single village received in kind 
^he share of the King in food, drink, fuels and the like. 
Above him, the lord of ten villages received an assignment of 
land that could be ploughed by two ploughs; the lord of 
twenty villages that of ^Ten plough^^ lands; the lord of a 
hundred, that of a village or a small town; the lord of a 
thousand, that of a large town‘s. Th<‘se officers were all 
placed under a minister at the capital I'hey looked to 
the headman of the village for the due payment of the King’s 
taxes and for assisting them in the investigation of offences. 
These officers of the King therefore had all lands attached to 
or the revenues of lands appropriated for^ their offices. The 
offices usually went to the eldest son and these tenures 
gradually became hereditary. In course of time these lords 
often, or hundred or other groups of villages became, a 
class of nristocract/ between the king and the people and 
ultimately ])etty llajas. But only a few of them could 
survive the waves of foi'eign invasion. 

It may be noted here that the appointment of officers 
to rule over ten, twenty, a hundred^ or a thousand villages 
means no more than that they were responsible for collection 
of taxes, and generally for the good behaviour of these 
villagers. It does not show that the entire country was 
governed by the central power with a chain of subordinate 


^ Mann Sanihifa^ Chapter VTI, Verses 11(5 ~117:— 

II 

' Mann Samnltay Chapter VFI, 118-119 :— 
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officers under its control and that there was no trace of self¬ 
-government among the villagers. In fact the internal govern¬ 
ment of the village was left to the village community 
The village was, as we have said before, a cor])oration managing 
its own internal affairs. It was ruled by a council of elders, 
originally called the pnnchaijei from the number of its members, 
and was presided over and represented in its fiscal and many 
of its other relations, by its headman. It administers justice 
to its own members as far punishing small offences and 
deciding disputes in the first instance. 

Then again powerful chiefs or sovereigns for the main- Other cases 
tenance of whose power large armies were necessary, were assign, 
unable to pay them in money, for money did not exist revenue 
sufficient abundance; and so they assigned to them for their 
support the royal revenue claimable from specified tracts of 
territory, not infrecpiently conquered territory, in which as 
a matter of necessity they were <|uartered with their leaders, 
or the assignment was made on a district near which they 
were already stationed. Similar grants were also made for 
the maintenance of temples and of holy men, for the reward 
of public service, and moreover not infrequently in the 
exercise of royal munificence to favourites. It must be 
carefully borne in mind that what was assigned in all these 
eases was not the land itself^ (for the king had no property in 
it) hat the right to collect the Government revenue or the 
tithe due by custom to the government as yearly tax 2. The 
grant was made of the regaUa rather than of land. 

Then there were many petty chiefs who had acquired a Tributory 
local position and influence before they came in contact with 
a stronger power to which they succumbed and in which they 
became absorbed. Though not strong enough to resist the 
absorption, they were yet able to make terms, and, retaining 
their former relation to those below them, they acknowledged 
a Sovereign over them by the payment of revenue. 

Then under the continual succession of wars, invasions, 
and internecine struggles which mark the history of every 
province, royal, princely and chieftain^s houses were always 
gaining the lordship of territories and again losing it— 
gathering head, founding and acquiring dominions, and in 
time losing them, while the houses lost rank and were 


^ Max Muller’s India—What can it teach us ? 46—47. 

® Field’s Introductiony 34—36 : 

Ditto Land holdingy 427—;430 : Rhys David’s Buddhist India, 4b 
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broken up. And when any of the greater conquests^ like 
those of the PandavasKiidi the Maurya Emperors, occurred, the 
petty Kingdoms and principalities all over the country 
would go to pieces ; cadets of families would break off and 
assume independance ; and territorial rule would be lost, but 
the family would contrive to cling, by timely submission, 
and by favour of the conqueror, to relics of its possessions no 
longer as ruling chiefs. 

Then there was another class of persons which is a growth 
in or over an existing village, of some one man who obtained 
a grant, or elevated himself by energy and wealth and 
developed a position out of a contract for revenue far mng. 

In course of time all these various classes of persons 
acquired a local position, influence and importance and their 
families, taking root in the locality, became the germ of an 
aristocracy between the sovereign, the village communities, 
and the peasant proprietors, variously known as Rajas and 
Talukdars and by other names,' 

The rise of the aristocratic class, between the Sovereign 
and the village communities, though it did not make any 
changes in the internal management of the village, brought 
about vast changes in the propip fary rights inside the 
groups. The village formerly, as we have seen, contained 
a number of cultivating families who usually worked the 
land themselves with the aid of their members, but often 
employed tenants. The cultivators themselves were practical¬ 
ly the joint owners of their several family holdings. These 
holdings were separate units ; the cultivators did not claim 
to be joint holders of a whole area, nor did their holdings 
represent, in any sense, shares of what was in itself a whole 
which belonged to them all. They were however held 
together by their submission to a somewhat powerful head¬ 
man and other village officers, and by the use, in common, 
of the services of the resident staff of village artisans and 
menials, who received a fixed remuneration on art established 
scale, and sometimes had hereditary holdings of service lands. 
Very often the headman was the person, who had led the party 
who first established cultivation and founded the village. The 
Raja had his own private lands ; but as ruler of the whole 
country, his right was represented, not by a claim to general 


Fields Introduciion, 84—36. 

Ditto's Land holding^ 437—430. 
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soil-ownership, but by the ruler’s right to revenue, taxes, 
cjjsses, and the power of making grants of the waste. ^ 

As long as the Raja or the chief held a great State as 
raler^ the original title of the soil-occupants was not inters tocracy. 
fered with, either in theory or in practice. The chief remains 
apart, receiving revenue, levying tolls and taxes, administer¬ 
ing justice, with perhaps some vague claim as conqueror to 
be lord of all, but not claiming any actual concern with the 
occupied lands in the villages. And in casein of grants, we 
find that the management of a village, the whole or part 
of the Raja’s grain-share, and the manorial rights (tolls, 
ferries, local taxes) were made over to the grantee. In the 
first instance, the grant is not intended to deprive any existing 
landholder or diminish his right; it usually makes over to 
the grantee the state-share of the produce and other state- 
rights in the village. But the grantee, in course of time, 
gets such a strong-hold in the village that he regards himself 
as the owner of the whole place. He retains or seizes upon 
villages, and the sense of lordship focussed as it were on the 
more limited area, become fixed on the land itself, and 
develops into a claim to be owner of the actual acres of the 
tillage area. The claim invariably results in the ultimate 
overshadowing of all preceding rights, and in time these 
became ignored altogether. The descendants of the grantees 
forget that the cultivators had any right independent of the 
lord and they manage to make them forget it too 

Thus the grant of the royal prerogatives over the villages 
so far as fiscal matters were concerned, which were really the proprietors 
gi*ant of regalia rather than the grant of land, tended to tenants. 
depress the position of the actual cultivators and' to turn 
them into tenants^ and gave rise to the view that the holders 
of such grants were landlords. Thus among over the village 
there arose a landlord or a body of landlords, claiming right 
over the entire, village, intermediate between the Raja or the 
chief and the humbler body of resident cultivators and 
dependants. The important feature now is that there is an 
individual or a family (or a group of ancestrally connected 
families) which has the claim to be superior to other 
cultivating landholders, and in fact to be the owner laiuU 
lord of the entire area within the ring-fence of the village 


' See Badeu Powell’s Land Syatetna of British India y Vol. I 
129—130 : 148 ; Ibid, Land Reventte in British India (2nd* 
Ed.) 69—71 : 73. 

^ Baden Powell’s Land Systems of British India. Vol. I. 132, 134. 
Ditto’s Land Revenue in British India, 76 etc. 
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bouudary, as already existing or as established by their own 
foundation. They grew up over an existing body ’of 
cultivators whom they allowed to remain as their tenants. In 
this way there grow up landlord and over-lord rights over^ and 
often at the expense of, other rights in land, and, as time 
goes on and the dominant grade of landlord confirms its 
position, the whole of the original landholders tend more and 
more to sink, along with the landlord’s own located tenants and 
followers, into one undistinguishable mass of non-‘]yi'oprietar]i/ 
culfiKators, Thus the old land-holding class, who originally 
haxl tangible, if not legally secured, rights in the soil, has 
now sunk into the tenant level *. And as a matter of fact 
it was found extremely difficult to draw a line between the 
tenants who represented the original land-holders and those 
whose position was really due to contract. The menials and 
artisans who reside in the villege now hold their lands and 
house-sites from these landlords and rendered them the 
services instead of to the entire villages in lieu of which 
they originally held them. 

This change of idea as to the right over land and the 
status of the different classes of persons interested in its 
cultivation, though it began in the latter part of the Hindu 
Period, became an accomplished fact during theMahamadan 
Period, as we shall sse hereafter. 

Two types of Mr. Baden Powell has very aptly called these 
developed”^ villages as the ^'landlord vilhges'' and contrasted them with 
from the ^^l^-ss above described, which he has called the 

other. Raiffatioari villages*^ and has pointed out that ^Mn a 

large number of cases we can positivly tiace how the 
former has grown up over the latter which is the older 
village.'”^ Whatever be the date of the Laws of Mann, ” 
representing as it does the customs as established in 
Northern India, there eau be little doubt that the only kind 
of village known to that author is the riiyatwari village 
under a headman with an official free-holding of land®, 

Baden Powell’s Land SijstemB of BrifUh Indio, Vol. I. 133—134 
Sir Henry Maine has remarked on the tendency of the recorded 
revenue-payer of the State to become proprietor (See Villaae 
Communitietf, 150, 3rd Ed.) 

Baden Powell’s land Revenue in British India, 2iid Ed, 74—76, 

Ibid, 88-89. 



CKAFTEZt II. 

THE MAHOMEDAN PERIOD. 

The Rise of the Zemindaiis. 

This was generally the state of things when the 
Mahomedans came into the country and conquered and 
settled on it. Before dealing with the course actually 
pui-sued by them with regard to the land, it is profitable to 
see what their theorij of land tax was. Its principle was Muhomedan 
thus laid down in the lledaya :—If the Imam conquered a theory of 
country by force of arms, he was at liberty todivideit^^*'^t«'** 
among the Musulmans or he might leave itj in the hands 
of the original proprietors, exacting from them a capitation 
tax, called the zezyat and imposing a tribute iqion their 
lands, known as the According to this theory the King pro- 

oonqnerer was considered as the jnoprietor of the soil of the prietor of 
conquered country, the doctrine of Aboo Yusoof being that 
the land was considered as lapsed for infidelity-. The 
Kheraj was sometimes a proportion of the produce taken to 
be one-fifth or one-sixth of the actual crop, and hence subse- guch 
quently came to be termed ^ Mookasamahy and sometimes it 
was called Wnzeefa (something in obligation), the obligation to 
pay it being considered as ^^a personal linbilif tj on account of a produce) or 
definite portion (j/*///?z^,’\lepending on its capability and not on 
its actual produce, and therefore remaining due so long as the 
land retained that capability, whether actually productive or liaWiity of 
not. It was thus a peculiarly suitable tax for unbelievers and tenant, 
was imposed on them when they were conquered.'* 

According to this theory the sovereign being entitled to a 
share of the produce, it was considered that something like 
partnership iras im,plied in the relafionshi}} of the sovereign Substitution 
and cultivator ivith regard to the produce. But, ^tccording 
to another theory of the Mahomedan Law, the sovereign fb^h^o^f 
was considered the original proprietor of the land so long as produce. 
he received a share of the prodnccy but as soon as he 
commutes his right to a share of the produce into a fixed 
rate in moneyy and, ceasing to take a share of the produce 
takes instead a fixed rate from the cultivator personally and 

' Hamilton’s Bedaya Vol. II, 209. 

* Sarada Mitra’s Tagore Law Lectures on The Land Law of 
Beiigal, 23. 

» Baillie’s Land Tax, XIX. 
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Divests King accepts his personal liability instead of retaining his hold 
ri^iTaiid Upon the crop, he ceases to he the proprietory and thereupon 
vests it in the cnltivator becomes the exclusive proprietor of the crop ; 
cultitvator. and as he cannot be ousted from his holding, at any rate as 
long as he pays the kherajy he is to that extent the exclusive 
proprietor of the land^. Thus in Mahamadan theory, the 
two modes of assessment implied theoretically a different 
ownership: the one in the sovereign, the other in the 
cultivator; and a change in the mode of assessment, which 
was in some eases allowed by law, would involve a 
change in the theoretical ownership Thus the practical 
result ot the commutation of the sovereign’s share ofthe pro¬ 
duce into a fixed money rate, was that it took away his proprie¬ 
tary right in the land. It was the same as if the king was not 
the proprietor of the soil hut was only entitled to rcnt^. 


R^somblaiioe 
of Wuzeefa 
kheraj 
to tax paid 
by raiyat 
in Hindu 
system. 


This was, as we have seen, the view of the ancient 
Hindu law-givers regarding the King’s right to the soil. Thus 
^he land tax which the Mahomedans found in existence in 
India was analogous to their Mo^ kasumah form of the kheraj 
(which wasapro jortion of the produce), since it was levied by 
a division of the actual produce as in Hindu times The 
depending upon the capacity of the soil and 
being independent of its actual produce, also closely resembled 
in those respects the tax paid by the resident cultivators 
of the village under the Hindu system In fact the whole 
of the assessment in Hindu times was of the same character; 
the non-resident raiyats being less bound to the land and 
more disposed to abandon it under pressure, but being 
equally obliged while they held it to cultivate and to pay the 
assessment, which was not remitted when they held but did 
not choose to cultivate it.® Besides, in the persistent forca 
both of the cultivators’ right to the land and of his obliga¬ 
tion to cultivate it and pay the tax, according to 
Mahomedan law, we find a strong resemblance to the position 
of the resident raiyats of the Hindu times Thus the 
revenue paid by the cultivators was similar to the kheraj 


» Baillie’s Land Tax, XVIT. 

* Do. do. XXIV. 

^ Sarada Mitra’s Tagore Law Lectures oii * The Ltmd Law of 
Bengal, 24. 

* Phillip’s Tagore Law Lectures on ‘T/ic Land Tenure in Lower 

Provinces,* 54. 

* Baillie’s Land Tax, XLIII. 

* Phillip’s Tagore Law Lectures on *The Land Tenure in Lower 

Provinces.* 4^—41. 

Ibid, 60. 
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they would have imposed, according to their own law, upon 
the conquered Hindus, and the rights and obligations of the 
cultivators were similar to those indicated by their own law. 

The result of the similarities we have observed was Assimilation 
undoubtedly a disposition on the part of the conquerors to 
allow the collection of the revenue to continue on the same iuLs”^^ 
principles as before, and this tendency was very much 
strengthened by the gradual nature of their conquests, 
their ignorance of the practical working of the system then 
in vogue, and their inability to take the complex details 
of revenue collection in their own hands. This policy of 
non-interference afforded further opportunity for the 
progress and development of the indigenous system and 
ultimately to the assimilation of the one with the other. 

Even in the capitals and large cities and such parts of 
the country as came under their direct rule and where only 
could their influence be most felt, i/tey did 7tot iwpoae kheraj 
formally ua a new impoMy but merely collected the tax 
already imposed, making however early attempts to increase 
its amount.^ Thus,in the early times of the moslem conquest, 
the position of the cultivator was very litt e modified, and 
the new government was content to go on U|:on the same 
footing as the native governments with regard to the 
revenue, and, while the tax resembled the moohammah hherajy 
the State did not claim to interfere with the proprietary 
rights of the cultivators nor claimed itself the right of property. 

But when the invaders had become firmly settled, they 
endeavoured to raise tlie amount of assessment and also to 
introduce a system which would, as they considered, make the 
collection of the revenue less burdensome to the subjects. 

The system of land tenure intruduced into the 
country by the Pathan Emperors greatly differed from tenure 

the one now in vogue. Over and above the rayatwari dturing 
and the zemmdary tenures now prevalent in British India, rale- 

there was the salary tenure or jaigir unknown in times jnigir, 
when the State officials were paid in cash. With the 
exception of common soldiers, all the State servants used 
to receive grants of villages and lands in lieu of salary. 

All the Sultans of Delhi, except Ala-ud-din Khilijiy paid their 
servants with the estimated revenue of the granted lands. 

The salary tenure was necessarily non-heritnble and depen¬ 
dent on the pleasure af the Sultan. The confiscated lands 
of the Hindu Princes and Chiefs constituted the Khalsa or 

» Baillie's Land Tax, XXVII—XXVIII. 

* Patton’s Asiatic Monarohies, 86—89 : BailHe's Land Tax, XXVIll. 



40 


LAND TENURE IN ANCIENT INDIA. 


Baiyatwari Crovvii lands. People held them under the rayaticari tenure, 
dar Rauaa^ who submitted in time to the 

ary enure ^ plunder and confiscation and agreed to 

pay tribute, were allowed to hold their estates under the 
zemindary tenure. Intermediate between the zemindars and 
salary tenure-holders, there sprang up a class of independent 
Musalman land-holders who held proprietory rights in lands 
granted as free gifts by their sovereigns. Ala^ud-din Khiliji 
Attempted (1^96—1316 A.D.), who was jealous of the power which 

changes by land- 0 wnership placed in the hands of the tenantry, confiscated 

a-u - een. transformed them into crown lands. 

By this high-handed measure many of the Musalmans 
of noble birth outside the State-services were degraded 
to the position of common labourers and the growth of a 
body of independent Musalman gentry thrown back a 
century. The Hindu zeminders faired no better under this 
grasping monarch. Although their estates were not con¬ 
fiscated, such a heavy tribute was imposed upon them that 
Firoz ^^nothing but proprietory rights were left^’. Sultan Firoz 

Tughluk. Shah Tnghink attempted to redress the griei^ances of the 

plundered proprietors and directed that every one having 
claim to lands and ancient patrimonies of every kind 
wrested from the hands of their owners in former reigns 
should bring it forward in the Law Courts, and upon 
establishing his title, the \illage, the land or whatever other 
property it should be, should be restored to them'\ But we 
have DO evidence to shew how far the discendants of the 
victims of plunder were benefited by this magnanimous 
ukase. He revived the system of remunerating Government 
officials by assigning to them the land rerenne fro « villages, 
a mode which Ala-ud-din had condemned. But the assign¬ 
ments then made appear to have been mere orders to receive 
a particular sum and involved no right to manage the 
villaire or otherwise interfere with it. 

Land tax. As to the scale of the land tax it was not very heavy 

under the early Sultans, But Ala-nd-deeu Khiliji 
attempted the exaction of the full half of the gross 

produce from the cultivators—the matimum which could 
lawfully be demanded even from a conquered country 
(according to Mahomedan Law),^ and directed that this 
heavy revenue should be a fixed rate assessed upon measure¬ 
ment, instead of a proportion of the produce. This 

N.B. These must be distinguished from the class who came to be 
afterwards called xemindara. They were really tributory princes. 

* Patton’s Asiatic Uonarchies^ 85-89; Baillie’s Land Tax, XXII, 
XXX, XXXII. 
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really amounted to the imposition of ^ Kheraj 
the payment of which gave the* cultivator an exclusive 
proprietory right in the land. ^ He also imposed a house tax 
and a grazing tax. But these regulations came to an end 
after his death, and the cultivators continued to render the 
revenue according to the old system. His successor 
Kutub-nd-din reduced the rent. 

After him Ghias-ud-din Tughlnk Shah gave orders to Ghias-ud-din 
his counsellors that on no account should they levy a tax of Tughluk. 
more than one-tenth or one-eleventh on the districts or 
provinces^\ Never before in the history of the country was 
land revenue assessed at such a low scale. The successor of 
Tughluk Shah thinking that ^^he ought to get ten or five 
per cent, more tribute from the Doab^’ repealed the land 
regulations of his father. But they were revived by Firuz 
Shah Tughluk. who settled the Kheraj at tenth from culti- Firuz Shah 
vated lands^\ He also constructed a double system of canals Tughluk. 
about 80 kos in length near about the new city founded by 
him, which proved of immense benefit to the raiyats in 
regions traversed by it, and imposed an irrigation cess of 
10 per cent, on the outlay. 

Our authorities never speak of the tenantry other¬ 
wise than as tax-payers. But of the landed aristo¬ 
cracy there were detailed descriptions given. During 
the 13th century when the Empire was in the course of 
construction, the zemindars^ on taking the oath of allegiance position of 
to the Throne, were treated rather as tributary princes than zemindars, 
as mere subjects. Their condition is best described by Sultan 
Ala-ud-din himself in a conversation with an eminent Kazi 
reported by Barni :—^^They * * * make war upon each other 
* * * but the Kheraj (tribute) jiziya (Poll-tax), Kari 
(House-tax) and chari (Pasture-tax) they do not pay one 
jital. They levy separately khuts (Land-owner’s share) from 
the villages * * * and many of them pay no revenue at all 
either on demand or without demand.”^ 

The revenue settlement made during the reign of Revenue 
the Mughul Emporor Akbar, the Great, by his Hindu Finance settlement 
Minister, Raja Todar Mull remained essentially in force for Akbar. 
very many years down to the establishment of the British 


‘ Baillie’s Land Tax, XXII, XXXIII. 

* For authorities vide Minhaj’s TohaJeat-i-Naseri, English Trans¬ 
lation by Major Raverty (Bibliothica Indioa) : Elliot’s History of India 
Vol. II—III •• Barni’s Tarikh-i-Firuz 8hahi (Dowson’s Translation) all of 
which deal with the Fathan period. 
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rule in India. All subsequent assessments made by the 
Musulman rulers were based on Todar MulFs system, and 
although the amount was increased in various ways, there 
does not appear to have have been much, if any, alteration 
in the primary assessment handed down from Akbar’s time. 

Substitution Por the propose of assessing the revenue the lands of 
of money country were distributed into four classes according to 

of produce^*^^ productive capacity. The average produce of the Bigha 
of land of each description was ascertain^ and the Govern¬ 
ment share was then calculated, one-third being the full 
demand, and deduction being made for fallows, occasional 
inundations and droughts, inferior soils, &c. The average 
dues of the State (in grain) being thus ascertained, the great 
object of Todar MulVs settlement was to substitute a fixed 
money rate for the Bighas instead of the share of the produce^ 
which had all along been prevalent. And accordingly the grain 
rates were commuted into money on an average of the price 
currents of the nineteen previous years and the rates so 
obtained were calculated on the land of each raiyat, and the 
revenue was fixed at a certain sum whatever might be the 
crop actually grown. This mode of paying the revenue was 
not obligatory and the cultivator had the option of paying 
either in money or in kind. ^ 

Settlement settlement made by Tadar Mull was a settlement 

with raiyat the ryots ; whatever claims the class of persons, 

direct. who came afterwards to be called Zemindars ^ had at the 
time to collect the revenue, their claim to distribute its 
burden among the cultivators had either not grown into a 
right or was deliberately ignored. Even the headman seems 
to have been put aside. As pointed out by Sir George 
Campbell:—^^There can be no doubt that settlement attri¬ 
buted to Todar Mull * * * dealt primarily with the indivi¬ 
dual ryot and fixed the sum payable by him for the land 
which he cultivated. * * The payments of the ryots were 
fixed by an act of State quite independent of the will of any 
other subject or of any question of competition or relation 
of landlord and tenant in the English sense. Whether the 
revenue was paid direct to the officers of Government, or by 
the village communities jointly through their headman, or 
through hereditary Zemindars of a superior grade, the quota 


^ Baillie’s Loud Too, XXIX—XXXIII : Ayeen Akhary (Gladwni’s 
Translation) Yol. I. 368—364 : Phillip’s Lond TewirCf 71--“72. 
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due from each ryot was fixed and recorded ; that was the 
unit from which all culculations started/’^ 

Under the Mughul system every Bigka of land Enhancement 
cultivated by the ryot must have been cultivated under an of rent and 
express or implied engagement that a certain sum should be 
paid for each Biglia and no more, and that the rents of 
an estate can only be raised by inducing the ryots to 
cultivate the more valuable articles of produce or by 
clearing the extensive tracts of waste land which are to be 
found in almost every Zemindary in Bengal*, and it 
appeared to be a general maxim that the immediate culti¬ 
vator of the soil duly paying his rent should not be 
dispossessed of the land which he occupies® 

The commutation of the State-claim to a share of Proprietary 
the poduce for a fixed money rate was, according to Maha- right not 
madan Law, not only a formal imposition of the l^heraj, but 
of the wuzeefa instead of the mookammah form of that tax, tenant, 
and, as we have already seen, according to the moslem jurists, 
the delibrate imposition of a money tax is a distinct recogni¬ 
tion of the absolute proprietary right of the cultivator in 
the soil, and the substitution of wuzeefa for the Mookasu- 
mah Kheraj likewise operates as a transfer of the sovereign's 
right in the soil to the cultivator. Theoretically, therefore, 
from the time of Akbar^s settlement, the cultivator became 
the absolute proprietor of the land, at any rate where the 
revenue was paid in money instead of in kind. But what¬ 
ever might be the theory, we cannot find sufficient ground for 
saying that there was any intention on the part of the State 
to transfer its proprietory rights to the cultivator, the bulk 
of whom had indeed rights similar to those which would 
belong to the wuzeefa^Kheraj especially as its 
only object in making the change was to collect the revenue 
on an improved system less burdensome to the raiyats^ 

Thus the nature of the tax imposed and the mode of levying 
it do not appear to afEect very materially the nature of the 
rights in the land. 

But the rights of the tenants however came in 
process of time to be very materially ofected hy by Mahoihe* 
machinery employed by the Musulman rulers for the collec- dan reventti^ 

system. 


^ The Great Rent Case —B.L.B. Sup. 245—246 per Campbell J. 

* Minute of Cornwallis, dated, 3rd February 1790. 

® Harrington’s Analysis^ Vol. II. 139 

* Phillip’s *The Law Relating to the Land Tenure of Lower Bengal 

—Tagore Law Lechtrc8l874-75,71—^72. 
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Revenue 

Collectors. 


Their 
hereditary 
claim to office 


tion of ihe revenue rather than their theory regarding 
land tax and the right to the land. For that purpose 
they at first utilised the agencies existing in ancient 
Hindu times for the collection of the king^s share of the 
produce of the soil with such modifications as were required 
by the changed circumstances. They collected the revenue 
in much the same way as the Hindu rulers had done, with the 
intervention in some cases of the conquered Hindu Raja^ or 
powerful personages of the district. The headman, therefore, 
where the village communities were in t ieir vigour, continued 
to collect the State share of the produce; elsewhere he was 
displaced. The llaja, to whom he was in the habit of 
paying the revenue, either became tributory, retaining his 
possessions and receiving the revenue, as before; or became 
a superior collector of the revenue receiving it from the head¬ 
man and making himself responsible for it to the State ; or he 
was displaced altogether and took no part in the new system. 
Again, many of the con(][ucred Rajas were allowed still to 
receive the revenue, not in the limited capacity of revenue 
collectors, but for their own benefit, on condition of rendering 
military service, and bj grant from the conquerors. Such 
a grant of revenue was called d^jaigeer; and in all such 
cases the old system continued in its integrity. When 
the former Raja was placed in the position of a superior 
collector of revenue from a conquered district, which he 
had once ruled and from which he had been accustomed 
by hereditary right to receive the revenue for his own benefit, 
there was great tendency on his j^art to absorb the proprietartf 
rights and to depress the headman and weaken the injiaence 
of the village community. The same observation applies in 
different degrees to all the different revenue-collectors who 
had been employed under the old system—whether an ancient 
Raja, a farmer of revenue, 2 bjaigeerdar or a village headman. 
A struggle began between his hereditary and beneficial or 
proprietary right derived from the old system, and his purely 
personal and official right derived from the Mahamadan rulers, 
which was repugnant to the hereditary right. In the end the 
Hindu ideas still held their ground though they did not 
obtain a complete mastery. The Hindus clung to their 
hereditary principle and the Mahamadans sought to cut it 
down as much as possible, and, where it proved too strong for 
them, insisted at least upon the formal recognition of their 
right of choice, for instance by requiring the acceptance of a 
Sanad, Besides, the recognition of no one below the chief 
collector of revenue, whether head-man or Raja, enhanced 
the rights of the revenue-collectors against all below them, 
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and thus gave them the means of encroaching upon the rights 
of both the State and the cultivators ^ At the end we find 
these revenue collectors became too powerful. Having thus 
grown out of ancient Bajas^ native chiefs and robber-leaders^ 
and out of the various State officials, civil, military or 
revenue, including the village headmen and farmer of 
revenue, they aequird in course of time a right to collect the 
revenue of the districts varying in size and importance. It 
was purely an office originally tenable at the will and pleasure 
of the sovereign power, and, in the confusion of later times, 
they assumed, and the government recognised a hereditary 
right in the office. Though they thus became hereditary 
officers, they were still only officers and in theory bound 
to account to the State for all they had received, which to pay fixed 
either was to be paid over to the State, or to be appropriated revenue, 
by them in the authorised way for their allowances. But 
as the State fell into confusion, the difficulty of constant 
minute investigations by its officers tended to make the 
arrangement between them and the State as to the 
amount of revenue a mere continuation of the existing 
arrangements with little reference to the actual assessment 
of the ryots by themselves. They then still further encroach¬ 
ed upon the rights of the State and the cultivators and 
ultimately came to pay to the State a fixed sum which was 
very loosely estimated and to appropriate the surplus, 
whether equivalent to allowances or more and to exact more 
and more from the ryots for their own benefit^. The Hindu 
root of hereditary claims, combined with the greed of the . 
rulers for more and more revenue continuing to develop ugurpation 
their influence, and in course of time these collectors of proprietory 
revenue under the name and style of the Zemindars, absorbed right to soil, 
the rights of all below them and encroached upon the rights 
of the State as well, until they usurped the proprietary 
right in the soil, displacing to a great extent the village head¬ 
man. The consequence was that the village fiscal organisa¬ 
tion fell into decay, and its growth and further development 
became arrested. The Zemindar thus became by usurpation 
a hereditary officer with a right to engage with Government 
for the payment of the revenue on the one hand, and on the 
other, with a right to collect the State share of the produce 
or its money value and to pay over to the State what had 
been engaged for after deducting his own emoluments.^ 


‘ Phillip’s Land Tenure, 67—60. 

* Phillip’s Land Tenure, 97, 108. 

* Land Tenure by a Civilian, 73 ; Fifth Report, Vol. II, 12 : Harring- 
fcon?8 Analysis, Vol. Ill, 340, 363 ; Paton’s Asiatic Monarchies, 144—46. 
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Limited by 
custom. 


Baiyat not 
liable to 
ejectment so 
long as he 
paid 

Customary 

rent. 


The Zemindary having thus settled with Government, 
the amount of revenue, proceeded to distribute the assessment 
amongst the cultivators. He was bound to demand from 
them only what was sufficient to meet the Government 
revenue and such allowances as were payable by the raiyats, 
and was held bound to bear himseif the loss arising from any 
ordinary failure of crops and to yield the stipulated amount 
of revenue notwithstanding. And in this way a door was 
oj)ened for the Zemindar^s exactions,^ The Zemindar was 
however, to some extent controlled in his assessment by 
custom which required that the rates usually paid by the 
village should be adhered to at least in form.^ As Mill 
says:—In India and in all Asiatic communities similarly 
constituted, the raiyats or peasant-farmers are not regarded 
as tenants-at-will, nor even as tenants by virtue of a lease. 
In most villages there are indeed some raiyats on this 
precarious footing, consisting of those, or the descendants of 
thosCj who had settled in the place at a known and com¬ 
paratively recent period; but all who were looked upon as 
the descendants or representatives of the original inhabitants, 
and even mere tenants of ancient date, are thought entitled 
to retain their land as long as they piy the customary rents. 
What these customary rents are, or ought to b(^, has indeed 
in most cases become a matter of obscurity; usurpation, 
tyranny and foreign conquest having to a great degree 
obliterated the evidence of them * * * * But when the 
details of the revenue system came to be enquired into, 
it is usually found that, though the demands of the great 
landholder, the State, have been swelled by fiscal rapacity 
until all limit is practically lost sight of, it has yet been 
thought necessary to have a distinct name and separate pretext 
for each increase of exaction ; so that the demand has 
sometimes come to consist of thirty or forty different items 
in addition to the nominal rent. This circuitous mode of 


adSSonal*^ increasing the payments assuredly would not have been resorted 
oesses. ^ there had been an acknowledged right in the landlord 
to increase the rent. Its adoption is a proof that there 
was once an effective limitation, a real customary rent \ and 
that the understood right of the raiyat to the laud so long as 
he paid rent according to custom was sometime or other more 


than nominal.”® Thus even in the decline of Governments, 


‘ Phillip’s Land. Tenure, 111—12. 

* Harrington’s Analysis, Vol. Ill, 324: Land Tenure by a Civilian, 

69 . 

* Mill’s Political Economy, Book 11, Chap, iv, page 148. 
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when the State-control became relaxed and the ryots 
became subject to much oppression'on the part of those placed 
over them, they still had some protection in the only ever- 
surviving law of the east,—‘ custom^ which even the worst 
oppressors could not openly defy. Hence all extortions and 
imposts took the shape of entra cesses levied on various pretexts 
and, as pointed out by Mill :—the shape in which they 
were taken, and the survival beneath all imposts of the old 
customary rates is the strongest evidence that the right of 
the ryot survives to become again beneficial in better times. * ” 

This was with regard to the resident hereditary cultivators of 
the village. But there appears to have been another class of 
cultivators who did not form part of any village organization, 
and with these the Zemindars could deal untramelled. Akbar 
had strictly forbidden all exactions beyond the assessed 
revenue, but the prohibition had been ineffectual. Indeed, 
inspite of continued prohibitions from the time of Akbar, 
exaction of cesses continued. The Zemindar, like the State 
in Mahamadan times, by thus imposing special taxes avoided 
as much possible the appearance of increasing the assessment, 
wisely preferring to attain his object in an indirect way.^ 

This practice of exacting unauthorised contributions Zemindar 
from the ryots, ultimately established itself so completely re^rded^s 
that at length it came to the considered that the zemindar landlord, 
was entitled to all he could squeeze out of the ryots and he 
gradually grew to be looked upon as a sort of landlord in his 
relation to the ryots and a sort of tenant in relation to the 
State, But he did not at once lose his position as public 
officer. The proprietary character of the Zemindar however 
tended to strengthen itself while the official character tended 
to be ignored, except as a useful auxiliary to the proprietary 
right. And before the British rule began the proprietory 
character had to so large an extent absorbed the official 
character that when the English ideas were applied to the 
relations between the parties it was natural to look upon the 
Zemindar as the rent^receiving landlord entitled to the soil and 
paying only a tax to the State.^ 

Where the village headman continued to collect the ^ 
state-share of the produce, he distributed the assessment displaced, 
amongst the villagers and realised the revenue from the 
cultivators and paid the same into the Treasury or to the 


' The Great Bent Case —B. L. R. Sup., 246—46 Per Campbell, J. 
» Phillip's £a»KZ Tenure, 111—13, 1^. 

* Phillip's Land Tewure^ 97,108. 
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superior revenue authority. In later times the headman 
generally sank into the position of a subordinate revenue 
payer paying revenue not direct to the Treasury or to the 
superior revenue officer but paying through a Ze nindar. 
These Zemindars, as we have seen, generally contrived to 
absorb the functions or at least the chief emoluments of the 
tion displace him to a great extent. The village 

communityf^ com?nmdty appears to have gradually sunk and to have lost 
its importance as a fiscal unit^ although it may have retained 
and perhaps intensified its social influence. Its principle as 
the outcome of the joint family, was alien to the Mahomadan 
ideas of personal and individual right, joint families being 
unknown amongst the ‘Mahamadans. The influence of the 
Mahamadan ideas and the effect of a period of disorder and 
disruption seem to have resulted in the disintegration of the 
village communities. The power of the Zemindar has to a 
great extent, been built upon the ruins of the Hindu system. 
They were at first recognised as officers, or partly as officers 
and partly as persons with a certain interest in the revenue 
received from the Hindu times; but the indirect effect of 
their recognition by the State at a time when the old Hindu 
forces of joint property and hereditary right were weakened, 
tended to give them a larger right than they had ventured 
to claim. Thus, although little was formally changed at 
the Mahamadan conquest, the seeds of much practical change 
were sown.^ 

Temporary On the break up of the Mahamadan rule on the death of 

rev^ue—its in 1707, i.e,, 60 years before the British rule of 

effect. fkc country began under Warren Hastings, which were years 
of anarchy and chaos, the rapacity of those puppets that dis- ^ 
graced the throne of Akbar, the Great, introduced the system 
of temporary forming of the royal revenue to sharking 
adventurers for lump sums of money. These middle-men also, 
like the Zemindars, came in time to deprive th? cultivators 
of the soil of their proprietory right and usurped the same 
themselves. 

Subletting by As the Government had delegated its authority to the 
ItsTffelst^*^^ Zemindars, and created interests between itself and the 
cultivators, without vigilantly maintaining the ancient checks 
and restrictions, the Zemindars in their turn delegated their 
authority to under-rentei*s and farmers and inaugurated the 
system of sfub4enancy. These mercenery under-farmers and 


^ Phillip’s Land Tenure, 62—63. 
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renters had become very oppressive to the raiyats in later 
Mahamadan times. ^ In the days when Mahamadan rule 
was vigorous there was little intermediate tenure between the 
State and the people; but in proportion as the central power 
declined smaller authorities rose.^ With the break up of 
the Mughal empire and the increasing independence of the 
provincial Government, the leasing of the revenue became 
common, the control over the farmers became less, the 
collection of the land revenue became disorganised, and the 
only limit to exactions from the raiyats was, as pointed out 
by Sir John Shore, the raiyat^s ability to pay.® 

Thus there is nothing in the history of India during 
the period of Mahamalan rule to lend colour to the theory 
that the Mahamadan rulers regarded themselves as the 
proprietors of the country's soil. The body of middle-men 
whom they were compelled to engage for realising the 
revenue from the Hindu subjects were never invested with 
the right of proprietorship over the land which had from 
time immemorial been enjoyed by the cultivators of the soil. 

But the Mahomedan conquest of India was never complete. 
In the major part of the country where they extended their 
rule, the hereditary Hindu kings or chiefs were not disturbed. 
They were allowed to retain possession of, and to rule, their 
kingdoms on their agreeing to pay a tribute to the con¬ 
querors, and tlie internal government of their states under such 
arrangement was not disturbed and the revenue system of the 
Hindus were left unaltered. Thus there also the proprietary 
right in the soil remained as before. 

Attempts were made by Nawab Suja Khan and after 
him Murshidkuli Khan to curb the powers of the Zemindars 
but they signally failed. 


^ Phillip’s Land Tenure in Lower Bengal, 62—63. 

• Fifth Report, Vol. II, 69—60, 76, 90—91, 96—97. 
^ GampbeU’s Gobden Club Essay, 141—142. 
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THE EARLY BRITISH PERIOD. 

7Ae Permanent Seitlemeni with the Zemindars, 

, On the 12th August 1705, Shah Alum the titular Mughul 
Emperor of Delhi made a perpetual grant to the English 
East India Company, of the Dewani or the revenue admi¬ 
nistration of the three Provinces of Bengal, Behar and 
Orissa. The nature and incidents of the position to which 
the company thereby succeeded have formed the subject of 
some controversy but this discussion does not now possess move 
than an academic interest. When the East India Com- 
pany took up the administration of revenue in the provinces, 
the zeminder was the most important personage in the 
revenue system and the nature of his rights puzzled them 
very greatly. As already noticed, originating in diverse 
circumstances, the zemindar became by a kind of usurpa¬ 
tion, a hereditary officer, with a right to engage with 
Government for the payment of revenue and to pay over to 
il what bas been engaged for, after deducting his own emolu¬ 
ments. He was a hereditary officery but only an officer and 
in theory was bound to account to the State for all he had 
received, which was either to be paid over to the State or to 
be appropriated in the authorised way towards his allowances. 
But the zemindar afterwards encroached upon the rights of 
the State and of the cultivators and ultimately came to pay to 
the State a fired sum (much less than the rents collected) and 
to appropriate the surplus, whether equivalent to the allow¬ 
ances or more. He further exploited new sources of income, 
over and above the rental upon which his revenue was cal¬ 
culated, and imposed illegal cesses or additions to the rent- 
rates upon their raiyats. This practice of exacting unauthorised 
contributions ultimately established itself so completely that 
at length it came to be considered that the zemindar was 
entitled to squeeze out of the raiyat all he could and he 
gradually grew to be looked upon as a sort of landlord in his 
relation to the ryots and a sort of tenant in his relation to 
the State. 

On their accession to the Dewany, the East India Com¬ 
pany had to solve the problem of the tenure of land and to 
decide the question to whoni the ownership thereof belonged. 
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Dr, Field writes‘ :—'^that the mutual rights of the-zemindars Permanent 
and the raiyats were in confusion and uncertainty when the Settlement of 
East India Company acquired the Dewani in 1760; them.'^^ 

between 1765 and 1793 no efEectual steps were taken to 
ascertain and define those rights;—that Mr. Hastings and 
Mr. Shore whose experience of the subject should have given 
weight to their sentiments, were of opinion that before any 
settlement was made those rights should be defined and 
adjusted;—that Lord Cornwallis and the Court of Directors, 
putting aside the advice of Indian experience, deliberately re¬ 
frained from any such definition or adjustment.^^ After some 
controversy they came to the conclusion that the zeminders in 
Bengal had acquired, if they did not originally possess, a pro- 
prietory right in the land vddch justified a permanent settlement 
with them. By a process of false analogy they attributed to the 
zeminders a position similar to that which was held by land- 
owners in England. An English landlord or free-holder in fee 
simple has absolute liberty to dispose of all lands forming part 
of his estate, to oust his tenants, whether for life or for a term 
of years, on the termination of their respective lease-holds, 
and to enhance the rents on the expiration of leases at his dis¬ 
cretion. But the fact really was that no class in Bengal owned 
the land in the sense in which an Englishman ownshis estate 
and there was no kind of ownership which corresponded to 
that aggregate of rights—^the highest known to English 
law,—termed ihafee simple. The Bengal zeminders did not 
possess so unlimited power over the hhnd, kashi and other 
tenants, as the English landlords do. And, as pointed out by 
Harington :—It is by attempting to assimilate the compli¬ 
cated system which we found in the country with the simple 
principles of landlord and tenant in our own and specially 
in applying to the Indian system terms of appropriate and 
familiar signification which do not, without considerable 
limitation, properly belong to it, that much, if not all, of the, 
perplexity ascribed to the subject has arisen. 

Both Lord Cornwallis and the Court of Directors under Its effects, 
the influence of English ideas, honestly, though mistakenly, 
believed that the zemindars and raiyats would adjust their 
mutual relations by contract among themselves. But the 
belief, as we shall see later on, was falsified to the fullest 
extent. And one of the effects of making a permanent settle¬ 
ment with the zemindars was that all other rights in land were 


^ Field*B Landholding Ac. 

® Haringtons Analysis, toI. Ill 898. 
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effaced. It swept away the distinction between the different 
classes of zemindars^ as also between raiyats havin;^ customaiy 
rights and others of a precarious footing dependent on mere 
contract. The rights which now exist are nearly all of 
recent growth dating from or after the Permanent Settlement. 

We shall deal with these matters in detail in a subse¬ 
quent chapter. 



PART I 

THE ORIGIN AND GROWTH OP OCCUPANCY 
RIGHT. 


CHAPTER I 

THE HINDU AND THE MAHOMEDAN PERIODS. 

The Origin and Growth of Occupancy Right. 


Our studies into the history of land tenure in ancient 
India have cleared the g^round and removed many 
of the misconceptions about the right of the tenant 
to enable us to trace the origin and growth of occu¬ 
pancy right. From what has been already stated it 
will appear that the village community, originally consist¬ 
ing of the joint undivided families, was, owing to the 
urgency of the strugglo for existence, compelled to admit 
into the brotherhood stangers from outside, which 
seemed at first to be f irbidden by its very constitu¬ 
tion ; that when these stranger immigrants offered 
unmistakable proofs of settling in the village as its 
permanent inhabitants, ready to undertake their shares 
in the responsibilities attaching to that position, they were 
absorbed into the village group ; that when, with the 
establishment of settled government or from other 
causes, the struggle for existence ceased to trouble the 
community, it refused to absorb the alien population, and the 
new-comers were then admitted into the village only on the 
terms of paying rent for the use and occupation of land ; 
that as soon as they once for all settled in the village on 
terms, they were given a position, though subordinate to 
other members of the village, that is to say as tenants. They 
had then all the rights and privileges of the community 
extended to them. It was the residence in the village that 
gave them the status of members of the village community 
with all the rights and obligations, implied in it. So long 
however as they did not settle in the village but were mere 
sojourners into it, they were not assimilated into 
the group. Thus arose the distinction between tenants 
who settl^ as permanent inhabitants of the village 
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and the temporary sojourners or cultivators from another 
village. In course of time there arose, intermediate 
between the King and the village community, a class of 
aristocracy variously known as Jia^’as and Ta/nqdars, It was 
a growth among and over the original community and 
owed its origin to the system of assignment of the King^s 
revenue in the shape of the share of the produce of the soil. 
In all these eases it was only the right to collect the 
Government revenue that was at first assigned to these people, 
and not the land itself. But as decades passed they 
gradually assumed what may be called land lord-right, and 
usurped the proprietary right, over the entire village. The 
result was that the original members of the village commu¬ 
nity, who were themselves the proprietors of the village 
they occupied, were reduced to the position of mere tenants 
under these landlords^ and all the distinctions that existed 
between them and tliose that settled in the village as tenants 
under them were lost. 

In the course of the ages and the changes that have 
taken place in the political condition of the country, the old 
Hindu names have mostly disappeared, but in later times 
these tenants of the village came to be known as ^ chopper-- 
4/zw^j? ’ (literally ^ llouse4ied^ or one who has his^rooP or 
house fixed in the village), ‘ thani ^ (from Sthampa, place, a 
Hindi word), ^ hasinda^ (resident), * kaind hade nr (p©i- 
raanent and hereditary) and ^ manrasi assamis^ (hereditary 
tenants) and under the Mughals as ^ khud kash f ^ raiynts, (that 
is i-aiyats who cultivated the land of their own village 
or the village in which they resided, the word being derived 
from khud —own and kasht —cultivation.) ^ The other class 
of raiyats, viz,, those who cultivated the lands of the village 
but did not settle in it, was called pahi kasht raiyats (from 
pahi —near or foreign, kasht —cultivation, meaning a man 
who came from abroad and took up land to cultivate without 
belonging to the village permanently). The word pahi is 
frequently confounded with pai (literally a foot„ hence 
used to mean an under-tenant) and the ^pahi kasht ' raiyats 
have come to be called pai kasht raiyats, and this has 
led to much confusion in law rendering it possible that 
the rights and liabilities of the under-tenants have been 
transferred to the non-resident cultivators.* 


^ See Finaoane and Amir 
Act, lat Ed., 4. 

• Grierson's Bihar Peasant Life, 326. 


Ali's Introduction to Bengal Tenancy 
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There is some conflict of opinion regarding the origin 
of the iiud kasht raiyats. According to Dr. Field, the khud 
kasht raiyats were outsiders who were* permitted by the 
original descendants of the patriarchal family to settle in the 
village and had to contribute to the Raja a share of 
the produce as Government revenue and to the village com¬ 
munity something in addition^. According to Mr. Baden- 
Powell, on the other hand, the khud kasht raiyats were not 
settlers from outside, but the original members of the milage 
community who cultivated their own land, and were liable for 
the shares of the Government revenue and for nothing in 
addition. The khud kasht or settled raiyats were in fact, 
according to this view, proprietors of the soil which they 
cultivated, so far as any notions of proprietary rights 
existed in those early times. ^ 

But, as has been already stated, before the r se of the 
landlords, the village cultivator was either a member of a 
body which had cleared the waste and established the village, 
or had become, by conquest or grant, at some remote date, 
the virtual owner of it. But there were always others in 
the village, who were originally outsiders but subsequently 
settled in the village, and, though not on the same footing, 
were nevertheless resident and privileged cultivators who 
accepted <he village lands as tenants on condition of paying 
rent to the proprietors for its use and occupation. When 
the proprietary right of the village cultivators (the original 
members of the village community) became lost or obscured 
by the turmoils of the times and the influence of th ? over- 
lords, both t je original owners and thei^ resident help-mates 
or cultivators {th^tenants) became practically undistinguished. 
All became raiyats under the landlords. But as both were 
not liable to eviction, both came to be equally called khud 
kasht, which implied tenants cultivating in their own village. 
Thus the original members of the community who 
founded the village, the strangers from outside who had 
settled in the village at a remote period and were soon after¬ 
wards assimilated into the village community, and those 
who had settled in the village at a later period but were not so 


See Field’s Introduction to Regulations 30—31 : Ditto’s Land 
holding^ 422—4*23 ; also Finucaiie and Amir Ali’s Introduction 
to B. T. Act. 

Baden Powell’s Land Systems Vol. I, 698—699 ; 

Ditto’s Land Revenue, 133—139 : 

See also Elphinstone’s History of IndiOf 9th Ed., 73.—74. arid 
Finucane and Amir Ali’s Introduction to B. T, Act, 
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assimilated into the community but remained there as tenants— 
all of them went to form the class of raiyats who came to 
be subsequently called Mud kasht raiyats. 

Whatever might the origin of these raiyats, they had 
certain recognised privileges according to the custom of the 
country. It has been already shewn that according to our 
ancient Sanskrit Sastras the proprietary right in the land 
always vested in the cultivators, and that the King was only 
entitled to a share of is produce and was never regarded as 
its proprietor. And as the proprietary right carries with it 
the right of possession, there can be little doubt that the 
cultivators in ancient times had also the right to occupy 
the land. The rise of the class of landlords between the 
king and the village community, did not disturb the culti¬ 
vators in their occupation of land, although it deprived 
them, in course of time, in theory at least, of their proprietar- 
ship in the soil. For if we admit the proj)erty of the 
soil to be vested in the landlords (or zemindars,) we must 
exclude any acknowdgment of such right in favour of the 
raiyats, except where they may acquire it from the proprie¬ 
tors. Paftas to them are generally.given without ny limita¬ 
tion period and express that they are to hold the lands 
paying the rents from year to year. They have thus a sort 
oi prescriptive right to continue as tenants so long as they paid 
the usual rent. The sentiment and feeling of the country 
were certainly in favour of the moral claim of this class to 
hold the land as long as they cultivated and paid their rents. 
Hence the right of occupancy origin tes^y and it is generally 
understood that the raiyats by long occupancy acquire by 
prescription the privilege or right of possession in the soil 
as long as they pay the usual rent and are not subject to 
he removed. And, being as a rule a man of the village in 
which their holdings are situate, they have in many parts 
enjoyed the privilege of holding the possession of their lands 
even hereditarily. And it is conclusively established that 
their holdings ultimately became hereditary. From none 
of this class could any rent be demanded except what was 
fair according to received ideas or in other words customary 
rent. It is equally understood as a prescriptive law that the 
raiyats who holds this tenure cannot telingnish any part of the 
lands in their possession or chnige the specif s of cultivation 
without a forfeiture of the right of occupancy, which, how¬ 
ever, is rarely insisted on. But this right also authorised 
them to alienate the lands rented by them and in their possession, 
though to a limited extent, and it is so far distinct from 
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a right of property, the right of disposing of by sale, gift 
or other modes of transfer, still continuing, under limitation, 
with the landholder {zemindar or talukdar) exclusively. 
And in a state of society when there was plenty 
of unoccupied land and population s])arse, the competition 
being not amongst tenants for lands but amongst 
landlords for raiyats, it gradually became the custom 7tot to 
evict them so long as they pay their rents. 

The other class cultivate the lands belonging to a village 
where they do not reside. They are avowedly mere temporary 
sojourners, or who without sojourning at all, came from some 
other village to cultivate patches of land. They are consi¬ 
dered as tenants-af -unity and having only a temporary 
accidental interest in the soil which they cultivate, will not 
submit to the payment of so large a rent as the preceding 
class, and when oppressed, easily abandon the lands to which 
they have no attachment. They hold these lands upon a 
more indefinite tenure. The patfaks to them are generally 
granted with a limitation in point of time ; and, where they 
deem the terms unfavourable, they repair to some other spot. 
They therefore could not be miide to pay very high rent. 
And though originally tenants-at-will and theoretically liable 
to ejectment, until the demand for land exceeded the demand 
for cultivators, competition being then for tenants rather 
than for lands, in practice no ejectment could actually take 
place. But as this economic position was reversed, the 
inconveniences of tenancies-at-will became apparent, and they 
gradually gave way to tenancies of more fixed character, either 
from year to year or for a greater interest. And while the 
tenancy was at will, it could not obviously be hereditary for it 
would of necessity be terminated by the raiyat^s death. 
But with the greater fixity of later times it would no longer 
be so, and on the raiyat^s death there would be an interest 
that could devolve on his heir, even though the tenancy was 
from year to year. ^ 


^ Eiotracts from Harington’s Analysisy 252, 267, 272, 300—301: sei 
also Field’s Land holding and the Relationship of Landlord and Tenone 
15,424 Directions for Rcoenue Officerr, 6,61 — 62 : Fifth Report, Vol. II. 299— 
301, Harington’s Analysis Vol. II, 64, Vol. Ill, 366 460 Campbell’s Cohdens 
Club Essay, 166: Land Tenure by a Civilian 66, 68, 80: MacDoneH’s Minute 
paras 12—15 in Gazette 1884—86 ; Okinialy’s Note, Gazette 460—467. 
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CKAPTEB ZX. 

THE BRITISH PERIOD. 

THE SUPPRESSION OP OCCUPANCY RIGHT. 

Effect of the Permanent Settlement, 

This was generally the state of things when the English 
East Indian Company assumed the Pewany of Bengal, Behar 
and Orissa, which imposed upon them the task of collecting 
the land-revenue, and so brought them face to face with the 
problem of the tenure of land prevailing in the province. 
Laborious investigations into the rights of all persons possess¬ 
ing any right and interest in the land were set on foot, 
which ultimately led to the Permanent Settlement of land- 
revenue in that province. 

The modifications which the Permanent Settlement 
introduced into the relations between the Government and 
Zemindars are specifically set forth in the Proclamation of 1793, 
which was afterwards enacted into Regulation I of the same 
year. The Proclamation included two principal provisions: 
it fixed for ever the revenue which had been assessed on the 
various estates at the Decennial Settlement which had just 
been concluded, and it declared the settlement-holders^ whom 
it designated ^^Proprietors of the privileged to 

transfer to whomsoever they think proper, by sale, gift, or 
otherwise, their proprietary rights in the whole or any 
portion of their estates, without applying to Government for 
its sanction to the transfer.”^ It is clear therefore that the 
intention and efPect of the Proclamation was to abandon, 
on the part of Government, the right to increase the revenue 
assessed on the estates of the Zemindars, and, (subject to 
summary sales for non-payment of that revenue), to constitute 
the Zemindars, as far as the Govern / ent was concerned^ 
owners of these estates. 

But the rights which the Government possessed were 
admittedly not exhaustive of all the interests in the land. 
Under the customary law of the country, as admitted by 
the authors of the Permanent Settlement, the raiyats too 
had rights which it was not discretional with the Govern¬ 
ment to alter or annul. Those cnstomary rights of the 


^ Regulation 1 of 1793, See. 8. 
* Ibid, See. 8. 
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raiyaU the Permanent Settlement ne ther did nor could 
affect or prejudice in any degree whatever^ The object 
of the legislature was to define the conditions under which 
the Zemindar should be settled with, and not to define the 
terms upon which he should become absolute proprietor. 

Little provision was therefore made with regard to the 
raiyats, and no definition was given of the nature of their 
lioldings. A certain provision was made for the old resident 
(or khud kasht) raiyats. Their existing terms of holding 
could not be interfered with (except upon proof of fraud in 
the title), and the right to raise their rents was limited to 
cases— {a) where the renb paid within the previous three 
years had fallen below the nirikh or rate of the Pargana, 
according to the Kanungo^s lists, (d) upon a general measure¬ 
ment of the Pargana for the purpose of equalising and 
correcting the assessment. ^ With regard to the other 
raiyats, the Zemindars were declared entitled to ^let’^ the 
lands “in whatever manner they may think fit,’’ subject to 
the restriction (among others) that no new cesses are to be 
imposed.® 

The khud kasht raiyats then still retained their existing Itg defoots, 
rights, but no doubt they were placed in the most 
unfavourable situation for enforcing them, having to contend 
with a Zemindar whose rights had been recognised by the 
Government, while their own rights had been left to take 
care of themselves, the right of Government to interfere being 
limited to specified cases. Sir J. E. Colebrooke speaks of, 
what he calls, “ the melancholy results of the errors of the 
Permanent Settlement in the Lower Provinces ” in these 
words :—“ the errors were two-fold ; they consisted,in 
the sacrifice of what may be denominated the yeomanry, by 
merging all village rights, whether of property or occupancy, 
in the all-devouring recognition of the Zemindar’s paramount 
property in the soil; and secondly^ in the sacrifice of the 
peasantry by one sweeping enactment, which left the 
zemindar to make his settlement with them on such terms 
as he might choose to require.”'* 

The safe-guards by which Lord Cornwallis hoped to Provisions 
protect the interests of the raiyats were, briefly put, three 
in number. The first was the injunction on Zemindars to ^ ' 


’ See Regulation VII of 1799, Sec. 16, Cl. 7—8. 

Sir Antony McDonneirs Minute, Paras, 11—13; 16—20. 

• Regulation YIII of 1798, Secs. 61, 60. 

» Ibid, Sec. 62. 

* Minute, dated July 12, 1620. 
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deliver to the tenants patfas, (specifying the area of the hold¬ 
ing, the conditions of the tenancy, and the rent payable which 
was never to exceed the established pargana rate and the con^ 
solidation of demands into one lump sum as rent to prevent the 
imposition of fresh abwaljs), subject to the approval of the Col¬ 
lector (to preclude the introduction of new clauses or covenants); 
the second was the deposit in the Collectorate of the standard 
of measurement (whereby the areas of holdings might be 
guaranteed); and the t/nrd was the maintenance of the 
accounts of the raiyats by the village Patwariy (whereby the 
permanency of the rates might be secured).^ It was intended 
by these safe-guards to assure to the raiyats the possession 
of certain area of land on certain specific conditions and at 
specific rates of rent. ^ 

But the Zemindars began to evade the tender of pat fas or 
tendered them at more than customary rates, and the raiyats 
refused to accept them. Even when the rates were customary, 
the khudkasht and other i*aiyats, who claimed a prescriptive 
right of occupancy, would not, in many cases, take delivery 
of the pattas under the impression that they would thereby 
be compromising their rights to unlimited occupancy.^’^ For 
the term of the patta being limited to ten years, suggested * 
the possible eviction on the expiry of that period. Then 
there was the fear that the consolidation of all demands into 
one lump sum in the patta, (as prescribed by Section 54 
and 55 of Regulation VIII of 1793), would form the basis of 
a new asal or original rent, to which fresh abtoabs or cesses 
might be added in course of time. While the raiyat fancies 
he has a right to retain possession of his lands at a fixed rent, 
and the Zemindar will not admit this right, it is evident that 
no rules can be framed which can j^ut a stop to the disputes 
between the Zemindar and his raiyat. And the newly- 
established Civil Courts were unable to cope with the great 
mass of resulting litigation between them. Besides, since 
the great famine of 1770, the customary rates of land in 
Lower Bengal were in excess of the economic rent which 
could be obtained for it,’^^ and the acce})tance of the patta 
meant the perpetuation of the rather fictitious Pargana 
rates. By Regulation IV of 1794, as stated by Dr. Field 
The Zemindars were enabled to claim any rates they 
pleased, to distrain for rent at those rates, and to put on the 


" Rognlation YITI of 1793, Sec8. 54, 55 and 59. 

* MoDoueirj Miiiufco. 

» Selections from the Records of the East India House, 338. 

* liengal Manuscript Records, 62, Per Hunter. 
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raiyat the onus of proving that the rates so claimed were not 
the established rates.The raiyats met^this oppressive law 
by the only instrument available to them—the refmal to pay 
the rent. The economic conditions of the country at the time 
were in their favour and enabled them to defy the landlords, 
and those of the resident < ultivators who had the most 
courage or the least fixed property to leave behind, refused to 
pay the customary rates, quitted their hereditary holdings, 
and took up land at market-rent as non-resident tenants in 
some other village.^^^ There was a wholesale with-holdiug 
of rents, much confusion soon prevailed and many estates 
were sold, especially in Lower Bengal, for arrears of revenue. 

The Zemindars declared they could not pay the revenue 
unless their hands were strengthened against the recusant 
raiyats; and the Government presssed by want of money 
airreed to strengthen the hands of those on whom it immediate- 
ly depended for the punctual payment of its revenue. 

The notorious ILaptam or Regulation VII of 1799 was llaptam 
therefore enacted, which gave the landlords practically Regnlation. 
unrestricted right of dutraint of all personal property of the 
raiyats, and, in certain cases, to arrest their persons for 
arrears of rent without reference to any court. Moreover, with 
a view to give the landlords greater power still over their 
tenants. Magistrates were required to punish, by fine or 
imprisonment, raiyats who could not establish the truthful¬ 
ness of complaints of hardship made against landlords, or 
their distraining agents, and the Civil Courts were directed 
to indemnify zemiadari officers or others employed in the 
collections, when impro[)erly summoned ; and in case loss of 
rent or other evident damage should be sustained by the 
land-holder or farmer in consequence of such wanton and 
unnecessary summons, on proof thereof, the party injured 
should be entitled to recover the amount, with all costs of 
suit from the person who so caused the summons.^ 

This Regulation was not meant to define or limit the 
actual riglits of any description of land-holders or tenants, 
which could properly be ascertained and determined by 
judicial investigation only, but merely to point out in what 
manner defaulting tenants might be proceeded against, in the 
event of their not paying the rents justly due from them, 
leaving them to recover their rights, if infringed, with full 
costs and damages, in the established Courts of Justice. 


^ Landholding and the relation of Landlord and Tenant. 
® Bengal Manuscript Records, fi2, Per Hunter. 

* McDonell’s Minute. 
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Pancham 

Kegnlation- 


No doubt this law was passed in the bo7ia fide belief that 
tenants were in fault, and that the hands of the land-lord 
needed strengthening, that his power would be exercised 
fairly, and that Courts would give relief, if needed. These 
last provisions,” says Mr. Justice Field, scarcely required 
comment. There is scarcely a country in the civilised 
world in which a landlord is allowed to evict his tenant 
without having recourse to the regular tribunals ; but ’the 
13engal zeftiindar was deliberately told by the Legislature 
that he was at liberty to oust liis tenants if the rents 
claimed by bwi were in arrear at the end of the year, 
leaving them to recover their rights, if infringed, by 
having recourse to those new and untried Courts of Justice 
the failure in which might be punished with line or impri¬ 
sonment.”^ The result of this Regulation, as pointed out 
by Colebrooke, was that in twelve years the ancient rights 
of the raiyats throughout Bengal were on the verge of 
obliteration.”^ 

There was, however, no intention to abrogate the rights 
. of the raiyats by Regulation VII of 1799 ; and when during 
Lord Minto I’s administration, the evil effects of the Regu¬ 
lation became krown, there was a strong revulsion of official 
feeling, which produced Regulation V of 1812 (the Panchatn), 
whereby it was hoped to correct the bad effects of Regulation 
VII of 1799. With respect to the general right of the land¬ 
holders to enhance j the Regulation provided that no cultiva¬ 
tor or tenant of land should be liable to pay an enhanc ed 
rent, though subject to the enhancement under the subsisting 
Regulations, unless wrilteu engagements for such erihancements 
had been entered into by the parties or a formal notice had 
been served on the tenant at the season of the cultivation, 
i,e»i in or before Pylh, notifying the specific rent to which he 
would be subject for the ensuing year. Regarding the 
realisation of rent by the Zemindar, it abolished the power of 
arrest, but the right of distraint remained. Under the 
Haptam process the person of the raiyat could be seized in 
default; under the Pancham process his property could be 
distrained ; and in either case the proceedings commenced by 
what has been described as a strong presumption equivalent 
to a knock-down blow against the raiyat.”^ And in the 
course of eighteen years following the Permanent Settlement, 


^ Field’s Landholdiny, 681. 

• Colebrool^e’a Minute, dated November, 1814—Calcutta Gazette of 

26th October, 1893, supplement, 2073. 

• Field’s Landholding, 666—666. 
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it was found that the difference between the collections from 
the cultivators and the amount paid to Government had 
trebled and the bulk of the increase, in the opinion of revenue 
experts, consisted of rack-rents and illegal cesses squeezed out 
of the raiyat.^ 

The laws of 1799 and 1812 are so painfully associated Their 
in subsequent history with harshness to cultivators, that it ^®cessity. 
is necessary to emphasise the forgotten fact that they were 
at the time considered indispensable for the punctual realu 
sation of the Government revenue. It was argued that, as 
Government had the right to sell up the estates of the Zemin¬ 
dars for failure to pay the land-revenue, it was necessary to 
give the Zemindars corresponding powers as regards their 
raiyats, in the event of the failure of the latter to pay their 
rents. But it soon come to be realised that the raiyats and 
their rents could not be treated as on the same footing as the 
Zemindars and their revenues. Government had fixed the 
revenue demand in perpetuity, and the accounts of the pay¬ 
ment of the revenue were accurately kept in the Collectors’ 
office. Niether of these safe-guards existed in the case of 
rents of the raiyats. 

The effects of both these Regulations were unsatisfactory. Failure of 
Lord Cornwallis’ plan of giving pattas had failed totally, measures 
The refusal of landlords and raiyats to exchange pattas and ^ 
kabuliats frustrated the hope that these would serve to fix 
the rental demand. Nor did the appointment of Patwai'is 
secured the desired result of maintaining accurate the 
accounts of the payments of rents made by the raiyats. 

The Zemindars were bound by Section 62, Regulation VIII 
of 1793 to maintain a Patwari in every village, who was 
to be a Government servant, but they gradually converted 
the Patwaris into their own private servants or gomastaSy 
and no reliance could be placed on their accounts and 
papem. 

The next step taken was an attempt to create a village Attempt to 
agencyy which should be independent of both the Zemindar form village 
and the raiyat and which should maintain records showing 
the rights and obligations of landlords and tenants. Itpa^arw? 
was therefore resolved to strengthen and re-organise the 
indigenous system of Patwaris and Kain tgos as an 
independent agency for maintaining a record of reciprocal 
rights of both parties. The reform then embarked on was 
embodied in Regulation XII of 1817, 


^ See Imperial Gazetteer, Bengal, Yol. 1,123. 
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Failure 

thereof. 


Proposal for 
record of 
rights—not 
carried out. 


Fresh 
legislation 
injurious to 
raiyat. 


When that Rej^ulation became law, the Board of Reve¬ 
nue proceeded to take action on it by prescribing what the 
duties of the Patmans should be. It soon, however, became 
apparent that as an engine for the protection of the tenant, 
by bringing on record and maintaining the established rates 
and rules by which rents were to be regulated and the 
accounts of the jmynients of rents made by the raiyats, 
Regulation XII of 1817 was as useless as the provisions 
of Regulation VIII of 179;3 had been. Things have now 
advanced to this stage. The failure of Lord Cornwallis’ 
method of record of rights by means of pattas has been 
recognised ; the failure of the Patwari Regulation XII 
of 1817 was being fast admitted.^ 

The failure of all the attempts made to control agrarian 
relations led the Court of Directors in 1824 to sanction a 
proposal to wake a survetj •md record of rights of the perma¬ 
nently-settled districts of Bengal, as being the only means 
of defining and maintaining the rights of raiyats. The design 
was not however carried out, and while the correspondence 
relating to it was proceeding, fresh legislation which proved 
injurious to the raiyats was undertaken. This was the pro¬ 
vision in the Revenue Sale Law for the clear title that the 
purchaser at a sale for arrears of revenue would get, that is, a 
title free of incumbnnee created by the defaulter or his 
predecessor, being representative of the original engager. 
We proceed to discuss the injurious efEects of the Revenue 
Sale Laws on the rights of the raiyats in the next chapter. 


' McDonnell’s Minutes, Paras. 16-20. 
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THE SUPPKESSION OF OCCUPANCY RIGHT. 

- Effect of the Bevenne Sale Laws, 

It lias been already stated that one of the conditions Principle of 
on which the Zemindars were made proprietors by the 
Permanent Settlement was, that the Government revenue 
assessed upon their estates should be punctually paid and 
that in default of such payment ^‘a sale of the whole of 
the lands of the defaulter or such portion of them as 
would be sufficient to make «:]^ood the arrear, would 
positively and invariably take plaee.^^ ^ If the 
proprietor of an estate reduced his own receipts by 
giantinjv leases to tenure-holders and raiyats, the very 
probable consequence was that he would be unable to pay 
his own revenue, and his estate would in consequence 
come to sale. To prevent this it was thought well to 
provide that when an estate was sold for arrears of its own 
revenue, all incumbrances should be avoided, all leases 
cancelled, and the estate handed oyer to the new 
proprietor in the same condition in which it was at the 
time of the Permanent Settlement. ^ 

It was accordingly enacted by Section 5 of Regulation Avoidance of 
XLIV of 1793 that noon a sale for arrears of revenue, alU^a^s®® 
engagements with dependent talnqdars, all leases to under- 
farmers, and pattns to raiqatSy should stand cancelled from 1793 . 
the day of the sale, and the purchaser should be at 
liberty to collect from the dependent ialuqdars and raiyats, 
whatever the former proprietor would have been entitled to 
demand, according to the established usages and rates 
of the pargana or district, had the cancelled engagements 
never existed. According to the construction put upon 
the section by the Privy Council, the engagements, 
leases, and patfas did not become ipso facto void upon the Liability of 
sale taking place, but the talnqdars and raiyats remained 
in all respects as before, except that they became liable rent 
to a certain limited increase of rent according to the Regulation V 
established usages and rates of the pargana or district”— 
and that only in cases where grants had been made with 
reservations of rent below those usages and rates.® 


^ Regulation VIII of 1793, 

* Field’s Landholding^ 598. 

* Purnomayi v Patish —10 M. I. A. 128. 
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Where no It was soon found that there were reasons to believe 

establiihod imrqtina rates referred to above had in many 

^ef^^eg V cases become very tmeertaiu, leading to oppression and 
of 1812. raek-renting of the raiyats by the auction-purchaser, and 
the next Regulation V of 18 i'2 provided that when any 
known established pargana rates existed, they should 
determine the amount of rent to be received by the 
purchasers, and where no such established pargana rates 
were known, pattns were to be granted and the collections 
made according to the rate jait/able for /nnds of a similar 
description in the places adjacent, and in cases of the caneel- 
ment of the pat las, new pattas were to be granted and 
collections made, at rates not exceeding the highest rale paid 
for the same land in any one year within three years next 
preceding the period at which they were cancelled. 

All round When we remember the quantity of waste land in 

Enhancement Bengal at the time of the Permanent Settlement and the 
power which Zemindars had (according to law) of letting 
this land on what conditions they pleased, it will be 
evident that in very many cases the rate payable in the 
first case was a high rate, and any reference to this 

standard was certain to involve enhancement, and the 
provision in the second ease had'also an enhancing tendency 
by bringing rent generally up to the highest point reached 
in a single occasion. . 

Ejectment Regulation IV of 1793 contained no provision for 

of refusal to Crises where the dependent taluqdars and raiyats refused 
pay—Reg. to pay the enhanced rent. This was subsetpiently provided 
VII of 1799. for by Section 29 Clause 5 of Regulation VII of 1799, 
which empowered the purchaser without any previous 
application to the adalut or court to eject them^\ 

It is admitted on all hands that up to the year 1822 no 
Ejectment in raiyat could be dispossessed at the will of the auction- 
not^exempted purchaser. He was, at most, liable to pay the full pargana 
—Reg. XI of rate, and could only be ejected after refusal to j)ay the 

1822. enhanced rent. In that year, a Sale Law, Regulation XI 

of 1822 was passed which remained in force until 1842, and 
by virtue of it the auction-purchaser could, at his option 
wholly avoid any tenure, unless it fell within the class 
contemplated in Section 32 of the Regulation.^ It however 
protected from ejectment, on the sale of an estate for arrears 
of revenue, Khnd kasht qadimi raiyats or resident and 
hereditary cultivators having a prescriptive right of 


' Okinealy's Note, Gazette, 469—470. 
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occupancy/’ and the purchaser was not to demand a higher 
rate of rent from such a tenant than was receivable by his 
predecessor, unless in specified cases when a rent lower 
than was justly demandable had been fixed by him.^ Similar 
provision had already been made in the Putni Sale 
Law. 2 

When Regulation XI of ISiii was passed the use in Distinction 
Section 82 of that law of the term ^‘fehnd kmht quadimi raiyat, between 
or resident and hereditary raiyat, with a prescriptive right ^^<1 
of occupancy’^, to designate the cultivator who would not be after 
liable to eviction on a sale for arrears of revenue, gave rise Permanent 
to the doctrine that khid kasht raiyats, who had their origin Settlement. 
subsequent to the Settle7)ient were liable to eviction^ though if 
not evicted, they, under Section 38, could only be called upon 
to pay rentsy determined according to the law and usage of the 
country; and also that the possession of all raiyats whose title 
commenced subse({uent to the Settlement was simply a 
7nissiole one, that is, one retained with the consent of the land¬ 
lord. It follows that the law distinctly gave the purchaser 
the power to eject a khud kasht raiyat whose tenure was 
created after the Permanent Settlement, and if he was not 
ejected he was liable to be assessed at the discretion of the 
landlord. The word ^discretions entirely amiihilated the 
right of the khnd kasht tenants created subsequent to the 
Settlement in estates sold under these laws. It reduced them 
from tenants with rights of occupancy, so long as they paid 
the established rate of the Pargana, or the rate which similar ^ 
lands paid in the places adjacent, into mere ienaids-aUwill^^^^^^^^'^ 
of the Zemindar, who might any year eject them and place tenants-at- 
in their stead any tenant competing for the land.^ Besides, will liable to 
the establishment of this principle practically left the 
Zemindars free to enhanc the rents of all but a small 
class of raiyats up to any point that competition would raise 
them; because, though the provisions of the Regulation 
applied directly to those estates only which had been sold for 
arrears, yet he princi[)le once established, was soon extended 
by the power of the Zemindars to other estates also. Quite 
apart from this power, the raising of rents in one place 
tended to create higher prevailing rate which could by law be 
imposed on tenants of estates which had been the subject of a 
revenue sale.^ 


^ Regulation VIII of 1793, Sec. 11 C1.3. 

* The Great Ee7it Case —B. L. R. F. B. 287 (Pi?r Trevor J.) 
® Field’s Land holding^ &c. 2nd Ed, 665, 
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Act XI of 
1841. 


Act 1 of 1845. 


Act XI of 
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The regulation of 1822 remained in force for nineteen 
years, namely until 1841, when it was repealed by 
Act XI of that year, which empowered the auction- 
purchaser to enhance at discretion (anything in the existing 
Regulations to. the contrary notwithstanding) the rents of 
all under-tenures in the estate and to eject all tenants 
thereof, except (amouf^ others) Mud MM or kadimi 
raiyats having rights of occupancy at fixed rents or rents 
assessable according to fixed rules under the Regulations in 
force. The power to enhance at discretion the rents of 
all tenants other than those falling within these exceptions 
given by the Act to auction-purchasers afforded them the 
amplest power of exacting rack-rents from the raiyats.^ 

Act XI of 1841 was repealed by Act I of 1845 which 
reproduced verhatim the above provisions. This latter Act 
remained in force for fourteen years until it was repealed 
in 1859 by Act XI of that year. 

The power to eject which continued under Act I of 
1845 was taken away by Act X of 1859. It provided that 
the auction-purchaser shall not be entitled to eject any raiyat 
having a right of occupancy at a fixed rent or at a rent 
assessable accoiding to fixed rules under the law in force, or to 
enhance the rent of any such raiyat, otherwise than in the 
manner prescribed by any such laws or otherwise than the 
former proprietor, irrespectively of all engagements made 
since the time of the Settlement, may have been entitled to 
do. From that time the auction-purchaser under Act I of 
1845 or Act XI of 1859 could only enhance, but not eject an 
occupancy tenant save after decree. 


The connection of the Sale Law with the tenants^ 
o/Rev^mie important when sales were frequent. The whole 

Saleliaw^ body of the tenants was alarmed. As there was no means 
of making the defaulter hand over his papers to the purchaser, 
the latter came in as a stranger, not knowing one tenant 
from another, not the protected class from the unprotected. 
There being no record of the protected he assumes’ that 
none are protected, while the tenants set up groundless 
claims to protection, often-times supported by the late 
Zemindar. ^^From the account given of the Revenue Sale 
Law”, writes Mr. Justice Field, ‘4t will appear that it 
placed them (the auction-purchaser) in a position of abnormal 
superiority detrimental to the rights and interests of the 
raiyats. The insecurity of tenure, the mischievous power 



THE SUPPRESSION OF OCCUPANCY RIGHT. 


69 


of annoyance, interference and extortion, which these laws 
have given to the auction-purchaser, have been fatal 
obstacles to agricultural improvement and have proved at 
once the source and the instrument of oppression and wrong. 

Affrays and litigation cannot but ensue and, in the language 
of Sir H. Ricketts, “to the tenants of an estate a sale is as 
the spring of a wild beast into the fold, as the bursting of a 
shell in the square. It is the disturbance of all they had 
supposed to be stable. The consequence must.be a re-casting 
of their lot in life with the odds greatly against them.”^ 

Thus the period that followed the Permanent Settlement Destructive 
and preceded the legislation of 1859 is characterised by an of raiyats’ 
anxious effort on the part of the Government to secure its own 
land revenue. While strigent rules were enforced for the reali¬ 
sation of arrear of Government revenue against the Zemindar, 
great facilities were offered to the auction-purchasers at a 
revenue sale to avoid incumbrances. Self-interest or severity 
of assessment led to numerous sales of estate after the Per¬ 
manent Settlement and nine-tenths of tlie estate were sold. 

The operation of these Sale-laws was more or less destruc¬ 
tive of subordinate interests, and the proprietary righi confer¬ 
red on the Zemindar by the Permanent Settlement giadually 
grew into an estate in the legal sense of the tern of much 
greater dimensions than the English fee simple. Not only 
were all other estates ignored to create it but by ihe device 
of the Sale-law as often as Government revenue was not paid, 
all subordinate interests created since the Permanent Settle¬ 
ment are annihilated, and the higher estate handed over to 
its new possesser free of incumbmnces,^ and it is no exaggera¬ 
tion to say that within fifty years that immediately followed 
the Permanent Settlement a complete revolution took place in 
the constitution and ownership of the estates which formed 
subject of that Settlement. 

But the evil effects of the Sale Laws have yet to be Extinction of 
told. It was laid down by the Regulation of the Permanent Ze- 

Settlement that on failure of payment of Government 
revenue punctually within a certain date from whatever raiyat. 
cause “a sale of the whole of the lands of the defaulter 
or such portions of them as may be sufficient to make good 
the arrear will positively and invariably take place.^’® 

But it was soon found to be impossible for “ the ancient 
zemindars of Bengal, encumbered as they were with all 

' Field^s Landholding 669—670: Tho contrary view expressed 
by Okinealy does not seem to have any historical basis. 

• Kay’s Introduction to B. T. Act. 

• Regulation I of 1793, Section 7. 
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the costly paraphernalia of their petty courts and military 
retainers.”* to suddenly transform themselves into 
punctual tax-collectors. Besides, the revenue assessed was 
by no means light, and its burden pressed very heavily on 
the zemindars at the time, when the country had hardly 
recovered from the effects of a widespread famine which 
desolated it in 1770. During the two years 1796—97 and 
1797-98 estates bearing a revenue of more than a fifth of 
the whole land-tax of the province, were advertised for 
sale for arrears.^ Among thi defaulters were some of 
the oldest and the most respectable families in the country, 
such as the Rajas of Nadia, Rajsliahi, Bishnupur, Kasijora 
and others, the dismemberment of whose estates, at the end 
of each succeeding year, threatened them with poverty and 
ruin.® To quote the expressive language of Dr. Hunter,— 
‘^the wave of the Permanent Settlement had in truth sub¬ 
merged the aiicient Houses of Bengal.^’'* Thus within a 
few years of the Permanent Settlement the whole class of 
the ancient zemindars of Bengal, who had really been 
looked upon by the tenants as their Ma-^Baj) and whom they 
had always approached in their weal or woe, became extinct, 
and their places were taken by a class of people who were 
really upstarts grown rich by taking advantage of the 
confusion of the time. These people, armed as they were 
by law with very large powers to cancel all engagements 
entered into by former landlords with the raiyats on the 
estates purchased by them, were most relentless in their 
demands. There can be little doubt that no feeling of mod¬ 
eration on the part of the purchasers restrained them from 
using to the utmost the facilities which the Legislature had 
jdaced at their dis])osal, for exacting the highest rent that 
could be wrung from the cultivators. They bought the 
estates as a speculative investment, and expected to make the 
most of their bargain. They had not the social position of 
the proprietors and made no pretence to the feelings of the 
proprietors 1o their tenants and made the best of the oppo/- 
tunity they were afforded of realising extortionate rents. 


^ Hunters’s Introduction to Beiignl Records^ 100 

* Zemindars of Bengal ( Anonymous) Vol. I, App. XII. 

* Fifth Report, Vol. I. 71. 

* See 2 above. 
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THE SUPPllESSION OP OCCUPANCY RIGHT. 


- Effect of Snb-infendafion, 

One of the effects of the Permanent Settlement was Subinfenda- 
that it ^ave an enormous impetus to the system of sub- tion. 
tufeadaliouy which proved extremely injurious to the rights 
of the raiyats. 7\s Sir George Campbell observes :—‘^At 
the Permanent Settlement Government, by abdicating its 
])osition as exclusive ])Ossessor of the soil and contenting 
itself with a permanent rent-charge on the land, escaped 
thenceforward from all the labour and risks attendant: upon 
detailed maffassil management. The zemindars were not slow 
to follow the example set them and immediately began to 
dispose of their zemindaries in a similar manner, more espe¬ 
cially as the system afforded them the only means of escape 
from the ruin threatened by the high assessment of land 
revenue made at the time of the Permanent Setflement.^^' 

The climate and habits of the country also suggested that 
the proprietors should save themselves the trouble by 
sub-letii»g their estates in that way to anyone who would 
give them the largest profit over and above their revenue 
payment.^ And permanent tenures, known as the 
Patni TaJuqSy were created by them in large numbers, and 
extensive tracts were leased out permanently. These 
taluqdars were made proprietors in the same way as 
the Government had made the Zemindars proprietors, 
and by the year 1819 it had been so extensively effected 
that it was formally legalised by Regulation YIII of that 
year, and means were afforded to the Zemindars of recovering 
arrears of rent from their putnidars almost identical with 
those by which the demands of Government were enforced 
against themselves. The effect of the sale of a 
patni talnq was made similar to that of a revenue-paying 
estate, in as much as all leases granted and incumbrances 
created by the defaulting tenant were voidable by the 
purchaser, who was entitled to take the talnq in the condi¬ 
tion in which it was upon its original creation. As the 
proprietors’ lessees in time grew rich, what with freedom 
from war and security and daily increasing value of land, 
so they too sublet their interests on precisely similar terms 


‘ Cobden Club Essay. 
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75i BPPECT OP SUB INPBUDATION. 

to other persons, who, on taking such leases, went by the 
name of Barpatnidars, These again sometimes similarly 
underlet to Sepatnidars —‘^and subletting was in very 
many instances continued several degrees lower, and in 
some places there are as many as a dozen gradations 
between the zemindar at the top and the cultivator of the 
soil at the bottom 

The subletting system, relieves the zemindars from 
all connexion with their estates] or raiyats and places 
these. masse \wt\\Q hands of middlemen and specula¬ 
tors, who, like the purchasers at therevenue sale, 
as stated by Dr. Hunter:— '‘had not the social 
})osition of the proprietors and made no pretence to 
tlte feelings of the proprietors to their tenants^\^ 

"who speculate upon the opportunity they may be 
enabled to command of realising extortionate rents. 
Thus tenure within tenure became the order of the day, 
each resembling a screw upon a screw, the last coming 
down with the pressure of them of all upon the tenants.® 
The effect of the sale of a Putni or similar tenures for 
arrears of rent had also the most disastrous effects on the 
rights of the raiyats. It is easy to concieve how the new 
landlords—auction-purchasers abused the extraordinary 
powers with which the Legislature invested them and 
ground down the toiling millions of the country and 
paralysed the efficient operations of those with whose pros¬ 
perity the prosperity of the entire country is identified. 


‘ Baden Powell’s Land systems in British India^ 407. 
• Hunter’s Introduction to Bengal Records. 
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THE SUPPRESSION OF OCCUPANCY RIGHT. 


•Effect of cliangea in economic conditions. 


We must also take note of the changes in the economic Famine of 
conditions of the country that pressed very heavily on the 
occupancy raiyat. In 1770, immediately after the acquisi¬ 
tion of the Dewany by the East India Company (in 1765), 
the whole of the province of Bengal was devastated by a 
severe famine, the like of which was unknown in the 
annals of the country. Its magnitude and extent can be 
best realised by considering that it is still popularly 
remembered as a nianvanivara or one* of those periodic 
catastrophies that overtake the world in the course of its 
evolution. It swept away a third of the inhabitants of 
Bengal and reduced the number of its cultivators much 
below what was required for the cultivation of the village 
lands. When the Permanent Settlement was concluded 
in 1793, a large proportion, estimated by Lord Cornwallis 
at one-third, at one-half by others, and by some at two- 
thirds, of the land capable of cultivation was waste and 
probably was never otherwise. ‘ And as Francis, the 

notorious opj)onent of Warren Hastings, wrote in 1776 :— 

Where so much land lies waste and so few hands are left 
for cultivation, the peasant 'tryiist be courted to undertake ii^^ 


The zemindar was thus forced to court the tenant by 
offering unoccupied or deserted lands at rents lower than 
the established rate levied from the resident cultivators. 
There were the class, described by Warren Hastings as the 
vagrant raiyatsf (whom we have already known as the 
pai kashty raiyats), who have it in their power to make 
their own terms with the zemindars. They take land at an 
under-rent and hold it for one season. The zemindar 
then increases their rent or exacts more from them than their 
agreement, and the raiyats either desert or if they continue, 
they hold land at a lower rent than the establish^ rates of 
the country. Thus the ancient and industrious tenants are 
obliged to submit to ttndue ejcactions while the vagrant raiyats 
enjoy land at half price ,And the consquence was that those 


Competition 
of landlords 
for tenants. 


Situation 

more 

favourable to 
paikashta 
than to 
khudkaMs. 


‘ Fifth Report, Vol, I, 691. 

® Hnnter Tntroduziion to Bengal Records, 60. 
^ Minute, dated 12th November, 1776. 
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74, EFFECT OF CHANGES TN ECONOMIC CONDITIONS. 

of the resident cultivators who had most courage or least fixed 
property to leave behind, refused to pay the customary rates, 
quitted their hereditary holdings, and took up land at the 
market rent as non-resident tenants in some other village.* 
Thus the presence of these vagrant raiyats in almost in every 
village tended to reduce Ihe customary rates of rent. The pres¬ 
sure of these economic conditions soon gave the vagrant raiyats 
a recognised position in the village. 

But there were other circumstances at work which soon 
changed these economic conditions that gave the raiyats the 
positi ju of vantage that they had so long enjoyed over the land¬ 
lords. The era of peace and settled government inaugurated 
by the British Rule soon helped the country id re-coup the loss 
in its population caused by the great famine of 1770, and the 
raj^id increase of population revolutionised the relation of 
labour to land. In 1770 ihe landlords were comj}eting for the 
tenants ; in 1819 the tables were turned and the tenants were 
seeking for lands to cultivate for their sustenance. The effect 
of this competition among raiyats for lands was that it afforded 
the zemindar an opportunity for raising the rate of rent. 
Besides, as we have already stated. The Permanent Settlement 
Regulations which left the zen indars practically unfettered to 
enhance the rent of the raiyats, and the Ilaptam and other 
cognate Regulations which armed them with large power for 
realising the rents, enabled them to dictate their own terms to 
the tenants. To add to this, the successive Revenue Sale 
Laws, by the operation ^f which half the revenue-paying 
estates changed hands between 1798 and 1815 and which 
enabled the auction-purchasers to avoid all previous engage¬ 
ments with the raiyats, had, as we have already seen, a 
disastrous effect on their rights. By these means the land¬ 
lords were able to secure an addition to their rent-roll, which 
represented at least four times the assests as they stood in 1793, 
between the years 1810 and 1860, and Dr. Hunter points out 
that almost at the very time that the hludgen law of 1812 
was passed against the tenant, the increase in the-yield of 
estates since 1793 was officially estimated at 36 per cent.’^^ 
The agricultural depression thus brought about was so acute 
that according to some it became standing menace to peace 
and order. And as Dr. Hunter observes ;—the result would 
have been much more disastrous to the miyats but for certain 
counter-acting influences which were at work.^’* At this 


‘ Hnnter in Bengal Manuscript Records^ 62. 

* Ibid Colcbrooke’s Minutes in the Selection of the Becords 
at the East India House. 
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Juncture Gorernment felt that in the interests of the aji^ricul- 
tural people it was imperative that the settlement of rent 
between the landlord and the tenant could no longer be Government 
safely left to the uncontrolled influence of competition, and intervention, 
intervened by laying down certain principles according which ^ 
the rent payable was to be regulated. This was done in 
Act X of 1859 which we now proceed to discuss. 



eKAPTXSR VI. 

A RETROSPECT. 


It is necessary now to take a retrospect of the Icj^is- 
lative measures which the revenue policy of Government 
dictated for the protection of its revenue and the injurious 
efPects they produced on the rii^hts of the raiyats, in order 
to trace the subsequent history of the tenant ri«^ht. Dr. 
Eield has thus lecapitulated the same:—have shewn 
that the mutual rights of the zemindars and the raiyats 
were in confusion and uncertainty, when the East India 
Company acquired the JJewant/ in 1765—that between 
1765 and 1763 no eifectual steps were taken to ascertain 
dehne, and adjust those rig*hts—that Mr. Hastings and 
Mr. Shore, whose experience of the subject should have 
given weight to their sentiments, were of opinion that 

before any permanent settlement was made with the 

zemindars, those lights should be defined and adjusted— 
that Lord Cornwallis and the Court of Directors, jmtting 
aside the advice of Indian experience, deliberately refrained 
from any such definition or adjustment—that they, under 
the influence of English ideas believed, honestly though 
mistakenly, that zemindars and rai^afs would adjust 
their mutual relations by contract among tliemselvos, and 
relied upon the Patia Regulations to bring about the 

result—that the Patta Regulations not only failed for 

this purpose, but were utilised by the zemindars for the 
oppression of the raiyats and the destruction of their rights 
—that in 1799, when the government revenue was 
threatened by the failure of the system of 1793, the 
zemindars were placed by abnormal legislation in a 
position of superiority and power over the raig^tsy fatal 
to all ideas of freedom of contract and liberty of action— 
that at the same time the delusive idea of proving their 
rights in the Courts of Justice was put before the raigats — 
that this idea was delusive for many reasons, and especially 
for the reason that the same government which invited 
them to prove their rights, had unwittingly destroyed 
the only records and practically the only evidence, of those 
rights—that fresh legislation undertaken in 1815^ with the 
intention of benefitting the raigals, proved ineffectual, and 
served to strengthen the position of the zemindars—that 
in 1819 a system was sanctioned by the Legislature, 
which had the effect of creating middlemen and forcing 
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still lower tlie condition of the cultivators—that in 182^ 
legislation inaugurated in the interests of purchasers at 
Revenue sales, had the efPcct of further destroying the 
rights of the raiyats—that at this very time, the Govern¬ 
ment of the Bengal Presidency and the Court of Directors 
were fully aware of the mischief that had been done and 
were most anxious to remedy it—that these excellent 
intentions were never efiPectuated—that in 1815 further 
legislation in the interest of the revenue purchasers further 
]>rejudiced the interest of the tenants and destroyed all 
security of tenure—that the zemindar^s right to enchance 
rents, fortified and encouraged to unnatural activity by 
abnormal legislation in favour of the landlords and revenue- 
])urchasers, took every advantage of an increasing 
population, and the liberty of letting waste and unoccii|)ied 
lands on the zemindar’s own terms, in order to push uj} the 
rents to the highest rates that the tiller of the soil could 
pay and live—and that as a result of the treatment of the 
peasantry the province had been brought to a miserable 
condition of destitution and wretchedness.’’^ 


Landholding, 603 : 822. 



CKAFTEIt VII. 

THE IU<]VLVAL OF 0(;CUFANCY RIGHT. 


— Klfeef' of Bent Jet of 1869, 


Recognition result of (heir siiuly of land tenures was to convince 

of occupancy the Government oflieials that there wore below the zemin- 
raiyat’sright. who liad undeniable rights, to the soil and 

that these rights had been overlooked in the Permanent 
Settlement which was made with the land-holders in Rengal. 
With this realization it became clear that no settlement 


could be made in perpetuity which did not give legal 
recognition to these rights. As it was impossible to 
attempt legislation until Government was in possession of 
detailed information respecting the various forms of tenure 
actually recognised in tlie country, it was decided to prepare 
a ^ record of rights ’ in every village or estate before settling 
the land-revenue which it was to pay. This decision 
Reg. VII of was embodied in Hegulation VII of 18£:3. Thus for the 
1822. temporarily-settled areas it provided that all future settle¬ 

ments of the land-revenue should be preceded by a record 
of the rights and ob'igations of various classes and persons 
possessing an interest in the land or in the rent or produce 
thercof.^^ And this (j()urse was followed in the resumption 
to revenue of lands hela revenue-free on invalid titles. The 


work done in connection with these resumption proceedings 
between 18^30 and 1850 supplied Government for the first 
time with a really detailed account of tlie rights and obliga¬ 
tions of the difPerent classes of landlords and tenants. The 


Act XI of 

1841. 


Act I of 
1845. 
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Of other 
raiyats. 
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1155. 


first fruits were seen in Act XI of 1811 which protected 
from ejectment on the sale of an estate for arrears of revenue, 
all khud kasht and kaduni raiyats having rights of occupancy 
at fixed rents or at rents assessable according to fixed rules 
under the Regulations in force. This was an important 
recognition of the need for protection of the occupancy 
rights of the raiyats, and of the classes who were entitled 
to enjoy such rights. Rut no legal definitions of occupancy 
rights and occupancy raiyats were forthcoming until Act X 
of 1859. Act XI of 1841 was repealed by Act I of 1845, 
which however re-enacted the above provision verbatim. Act 
XI of 1859, which repealed the latter Act, contained very 
similar provisions. Rut with regard to the other raiyats this 
power to eject continued under Act XI of 1841, which 
provided that a sale should void all tenancies and tenures 
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created since the Settlement, and leave all tenants to be 
enhanced at discretion, except certain specified cases, which 
were made more definite than before, and under Act I of 
1845 (which repealed the former) by which the purchaser (of Act I of 1845. 
an estate at revenue sale) was entitled to eject all under¬ 
tenants with certain excejitions, amongst which were khnd 
kniiht kadhin but not simply khtd kashf rniyats. 

With tlie intrcxluction of Act X of 1859 dawned a Introduction 
new era in the history of the tenants in lleng^al. lly it the ^ 
Government redeemed the pledge of ])rotectino* the raiyats 
that was ^iven in the Proelnmafion of tin* P(*rinanent Settle¬ 
ment. The main object of the Act originally was to 
amend the law relating to the recovery of rent.’^ Gut 
during the passage of the Gill through the Council import¬ 
ant additions were made with the result that the Act as 
passed co .tained a more or less exact definition of the differ¬ 
ent classes of raiyats and of the rights which it was thought 
ex]>edient to confer on them. ' 

The Act divided the raiyats into three classes :— Classification 

{a) Those who had held at rates of rent which had not 
been changed since the Permanent Settlement were declared 
entitled to hold for ever at these rates. If the rate of rent 
had m^t been changed foi twenty years, it was to be 
presumed that it had not been changed since the Permanent 
Settlement; {fj) Every raiyat who bad cultivated or held 
land for twelve years was declared to have a right of occu¬ 
pancy in the land, so long as be paid the rent payable on 
account of the same. But this rule did not apply to 
proprietor’s private land l(‘t out on lease for a of years 

or from year to year, and the accrual of occupancy rights in 
any land could also be barred by a written eontivaet; (c) Other 
raiyat, not having rights of ocenpaney^ were declared 
entitled to pat fas only at such rates as might be agreed upon 
between them and their landlords. The Act thus introduced 
a new classification of the agricultural population in Bengal. 

The hhnd> knsJd raiyats fell within either the first or the 
second class indicated above, 1 ut a few, who might acquire 
such a status in recent years, would not get the benefit of it 
until after the lapse of twelve years, while thepai-kasht 
raiyats had most of them been considerably raised in status. 

The Act contained further inqDortant provisions for the 
protection of occupancy raiyats. Their rents eould only be 
enhanced on certain specified grounds; they could only be 
ejected by a judicial decree or order, and ilieir crops could 
only be distrained for the arrears of one year. 
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EFFECT OF RENT ACT OF 1859. 
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At the time of the passing of Act X of 1859 the state 
of things was thus: the tenures and rents of the raiyats 
were, still for the most part, regulated by the old custom of 
former times. But two thing.s required legal definition :— 
Jirsf ^—there was doubt as to the mode or prescription by 
which a i/nifl kaalit or occupancy tenure was acquired, and 
which tenures were of this character : second —there was an 
entire want of any regulated or defined mode of enhancing 
the customary money rate.^ 

With regard to the first, it seems that these raiyats 
were practically and legally, though not by express statute, 
divided into two classes—the khnd kasht kadini or the 
resident hereditary cultivators who had been in possession 
of the land from before the Settlement, and the simply k/nid 
kasht or those whose possession did not run back so long. 
While no doubt existed as to the right of those raiyats, who 
from generation to generation had cultivated the lands of the 
village in which they resided for a period antecedent to the 
Permanent Settlement and who without doubt were entitled 
to be called and classed with the khnd kasht raiyats, the 
greatest doubt existed as to whether any other class or 
description of raiyats were entitled to be called khnd kasht 
raiyats. Are khnd kasht raiyats as spoken of in the Regu¬ 
lations, those and exclusively those who were khnd kashts at 
the time of the Permanent Settlement, or does the term 
khnd kasht embrace also those raiyats who, since the time of 
the Permanent Settlement had, by a long residence in the 
village in which they held and cultivated land, acquired a 
prescriptive right of occupancy? Certainly, the old Regula¬ 
tions seem to point to other than those undoubted himd kasht 
miyats whom the Permanent Settlement found upon the 
land; but what length of holding constituted a right of 
jirescription had never been definitely or inflexibly laid 
down.2 It was not certain whether mere settlement hi the 
village on the ordinary terms without limitation of tenure, 
gave such a right or what length of prescription established 
that right. The various Sale Laws had also introduced a large 
element of confusion—different estates]being variously affected 
according to the date of sale. And, what is perhaps the 
most important of all, owing to the absence of public records 
in Bengal, the perishable nature of private evidence, and the 
discredit attaching to private documents and oral evidence 
in this country, it was very difficult to prove whether a 


* The Cheat Rent Case —B. L. R., F. B. 257 per Campbell J. 

• Ibid Per Steer J. 
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raiyat^s holding was really ancient, or what was the date of 
its creation. The oldest holdings were tliiis imperilled by 
the absence of reliable proof.* Thus it was quite certain 
that all the old village cultivators at the time of the Settle¬ 
ment were—if in the lapse of ages they had lost actual 
proprietary rights—certainly entitled to be considered as 
cx-proprietaru ’’ in some sense. Yet it was not all of these 
that could get the protection given to hhiul kasht kadimi 
raiyats; and even if they could, there were many tenants of 
less pretensions, who were still in the belief and feeling of 
the people, entitled to occupancy rights. In the sixty years 
that had elapsed since the Settlement, a number of such 
rights had grown up, and tenancies had been held from 
father to son. But in Bengal and the North-Western 
Provinces (now the United Provinces) the history of the 
resident tenants was so obscure that it was impossible to say 
definitely what were the facts of the tenure so as to place 
any tenant in this class or in that^. 

The Gordian knot was, therefore, cut rather than untied years 

by enacting (in Act X of 1859) the rule that any tenant who occupation 

coniimtousJij occupied land in the village for twelve sufficient for 
is an occupancy tenant.^ The fixing of twelve years or any P*’<^tection. 
other arithmetical rule of limitation was no more than an 
equitable expedient for putting an end to strife and saving 
rights, which were in danger of being lost through failure 
of technical proof. Such a rule of law is needed only when 
there has been a grant of one class of rights without 
definition of the others (as was done by the Permanent 
Settlement). Then the only remedy is—when the lapse of 
lime and circumstances of the country render discrimination 
difficult, if not impossible—to grant a general right of 
tenant-occupancy, based on a continuous holding for a fixed 
number of • years, as a practically just, if arbitrary, method 
of protection. Thus in Bengal in every permanently 
settled estate, the Zemindar’s right was, as we have seen, 
cdearly an adventitious thing—one which had grown up 
over that of the original village land-holders, but the result 
of the Permanent Settlement was to sweep into one common 
grade of tenant, the bulk of the soil-holders under the 
superior Ian llord. There had been a grant of one class of 
rights—the propritary rights to the Zemindars without 
definition of the others—^the rights of the tenants, and the 
lapse of time and the circumstances of the country rendered 
discrimination difficult, if not impossible. But the great 

^ Ibid Tqv Cambell J. 

® Baden Poweirs Land Systems in British India^ Vol. I. 
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bulk of the village cultivators were no doubt equitably 
entitled to a permanent position. To grant therefore a 
general right of tenant occupancy, based on a continuous 
holding for a fixed number of years, was a practically just, 
if arbitmry, method of protection of rights which were in 
danger of being lost through failure of proof. Such was 
also the case in the North-Western Provinces. In other 
provinces where the history was different, the existence of 
the natural classes of privileged tenants was so clear, and 
the claims of the present proprietary body were so far 
stronger, that there was no occasion for any further general 
provision. In these provinces a ntimber of privileged land¬ 
holders were recognised as sub-proprietors of holdings. And 
when this class was provided for there was less difficulty in 
restricting the occupancy tenant right without recourse to 
any broad artificial rule.' Sir Henry Maine observes :—^‘There 
was too much around the earliest Anglo-Indian observers 
which seemed inconsistent with (to say the least) the universal 
occurrence in India of the English relation between land¬ 
lord and tenant-at-will, for them to assume unhesitatingly 
that the absolute ownership of the soil was vested in some 
one class, and that the res of the cultivating community 
were simply connected with the proprietary class by paying 
for the use of land whatever the members of that class saw 
fit to demand. They did assume that the persons who were 
acknowledged to be entitled to have the highest rights in 
the soil, whether within the community or without it, bore 
a close analogy to English land-owners in fee simple. They 
further, took for granted that the great mass of the culti¬ 
vators were tenants-at-will of the English pattern ; but 
they gave effect to their doubts of the correctness of those 
analogies by creating between InmUoioner and lenauts-at-wilt 
an intermedia e chm of protectedf or^ as they are called in 
the East, ^occupancy tenanU!^^ 

Twe elements went to make up a khvd-kasht raiyat who 
was entitlol to jorotection :— {a) residence in the village, and 
(tj) occupation of land forming part of the village. But 
the Legislators of 1859 abandoned the element of residence 
and adopted a prescriptive test in determining the rights 
of the khud-kasht. As pointed out by Sir Henry Maine :— 
When, under the Government dispossessed by the British, 
any cultivator was shewn to have held his land by himself 
or his ancestors for a certain space of time, he was declared 


Baden Pbwells’ Land systems in British hidiaYol. I, Do. 

Land Revenue in British India. 

•. Maine’s Village Communities. 
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to be entitled to a qualified protection against eviction and 
mck-rent. But at first the rule, of .which the origin is 
uncertain, was probably intended as a rough way of deter¬ 
mining a class which in s me sense or other was included 
within the village-community.^^ ‘ Besides, both by the 
Hindu and Mahomedan Law, as well as by the legal 
practice of the country, twelve years had been considered 
,wfficie 7 it to establish a right by negative jyrescription, that is, 
in the absence of any claim on the part of other persons 
during thit period \ and this had probably some influence in 
determining the period chosen. And hence the doe rine which 
has obtained that hhuhkasht raiyats in possession for twelve 
years before the Settlement were under no circumstances, 
not even on a sale for arrears of revenue, liable either to 
enhancement of rent, or eviction from their holdings, so long 
as they paid the rents which they had all along paid.^ 
With regard to this the Select Committee (for the Rent 
Act) observed :—The laws in force speak of ^ hhud-kaM 
raiyats’ as possessing rights of occupancy and in some 
places the word ^ khud-kasht^ seems to be considered as 
synonymous with ^resident* * * * j^^s been 

pointed out by the Western Board that residency is not 
always a condition of occupancy; and it appeals that, after 
much enquiry it was prescribed by an order of the Govern¬ 
ment of the North-Western Provinces in 1856, as most 
consistent with the existing practice and recognised rights 
that a holding of the same land for twelve years 
considered to give a right of occupancy. We have followed 
this precedent.”^ Thus was solved one of the two problems 
which required solution at the time of passing Act X of 
1859, viz whether j)rescription or residence in the village 
should constitute a khad-kasht raiyat. The Act provide 
that :—Every raiyat, who shall have cultivated or held land 
for a pei*iod of twelve years, shall have a right of occupancy 
in the lands so cultivated or held by him, whether it be held 
under patta or not, so long as he pays the rent payable on 
account of the same.”^ 


Thus by Act X of 1859 a new species of right, called 
occupancy rights was conferred upon cultivators who had oc^ipancy 
occupied their holdings for twelve years and upwards, right how far 
Hence it has been observed that the occupancy raiyat is 


Maine’s Village Communities. 

®. The Great Bent Case, F.B. 214—216, Per Trevor, J, 

®. Report of Select Committee. 

Act y of 1859, §6, 
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a oreation of Act X of 18i)9, It has, however, substantially 
restored the k/nid kasbi raiyat to his former position. For, 
as has already been pointed out, probably in Hindu and 
Mahomedan times, a raiyat, who had cultivated the same 
holdino* for twelve years would have been considered to have 
^iven pledges required by the community for protection 
agiinst ouster. As observed by Mr. Justice Field:— 
the case of hhml kanld raiyats the Legislature, in giving a 
right of occupancy merely followed custom, the particular 
period of twelve years being borrowed from the law of 
limitation.^’‘ 

Act X has bedsides e,r1(*‘inle(l (he privilegef^ of (he khvd 
on kashfs to the pni knsht raiyat 8 holding for twelve yearn. The 
old distinction of the raiyats into k/rnd kanhtn and paikashtn 
now disappears, and for it we have the broad division of the 
raiyats into those having right of occupancy, and those not 
having such a right, or in other words into ^oecttpancy^ and 
^mn-ocenpanej/ raiyats. Possession and cultivation of land, 
and payment of rent were all that was now necessary tocojfer 
on the raiyat this right of occupancy. Residence in the village 
in which he held land, or his recogni .ion as a member of the 
village community, would not improve or affect this 
statutory right in relation to the landholder, except perhaps 
in matters of enhancement or abatement of rent. A non¬ 
resident or an alien to the community of the village might 
thus have, in the eye of the law as laid down in 1859, 
almost the same privileges and immunities as the khnd kasht 
raiyat. He might still be a kasht raiyat, but if he could 
fulfil the conditions laid down in Section 6 of the Act, he 
would cease to be a tenant holding at the pleasure of the 
landlord, liable to be ejected at the end of the agricultural 
year, and he would not be bound to pay rent at the rate 
which the landlord might dictate. The protecting hand of 
the legislature created a right for the mass of the agricultural 
population which raised them from the precarious position 
into which they had been reduced on account of the want of 
any definite rules for the guidance of Courts of Justice. The 
direct effect of the twelve years^ rule thus declared by the 
Legislature was, that a large number of tenants, who before 
the Act were mere tenants-at-will and so liable to be rack- 
rented, at once acquired a protected tenure.^ Thus while 
ignoring the special privileges of khnd kasht raiyats and the 
existence of all rights depending upon custom, it conferred 


' Field’s Introduction to Regulation 40, Foot note 4. 
® Field’s Landholding^ 764. 
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the same benefit upon Mind kanlit raiyats who admittedly 
had privileges, and pai kashi raiyats who admittedly had 
none ; and by giving an Kx post facto operation to the right 
of occupanc}^ provisions in respect of both classes, it did not 
allow the landlords time to provide by contract against the 
accpiisition by the latter class of a right which they had not 
a shadow of claim before.^ 


The twelve years^ rule for acquiring occupancy right 
became the Magna Chirta of the cultivating classes in 
Bengal and the North Western Provinces (now the United 
Provinces of Agra and Oudh) to which Act X of 1859 
applied, conferring as it did on them the inestimable blessing 
of fixity of tenure, a hereditary right, a protection from 
abitrary eviction, undue enhancement and rack-renting. 

There is however one school of opinion according to 
which the immemorial custom of the country gave rights of 
occupancy to all resident raiyats of the village, who had in 
the earlier laws and Regulations been vaguely styled khvAl 
kasht or kadimL It is urged that to make the accrual of the 
occupancy rights dependant upon twelve years cultivation 
{A 2 i> particular ])iece of land, and to allow such accrual to be 
barred by written contract was a serious infringement of the 
customary rights of the resident raiyats of the co .ntry.^ 
Thus ^'the selection of twelve years as the necessary period of 
prescription for occupancy,^’ according to Mr. Okineally and 
others, ‘‘inflicted serious injury on the resident raiyats by 
placing them in the position of ienants~at~will in respect 
of all lands, of which they could not prove twelve years^ 
continuous occupancy.’^^ Mr. Justice Field, however, is of 
a contrary view. According to him that does not of itself 
cut down the rights of any kitud kasht,^ 

Regarding the other question the question ofient^ 
we have seen that at the date of the Permanent Settlement 
there were two classes of raiyats—the khud kasht and the 
paikasht, and a class en posse, who though then belonged to 
the rank of may at any time grow into the other 

class. The Mind kasht being a member of the village group, 
for him the ancient rule of cusioynary rent ought to be the 
rate of rent, and the original position of the paikashts, being, 
as we have seen, tenants-at-will, subjected them to contract 
rent and did not entitle them to claim customary rent. In 
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* Ihidf Introduction to "Regulations^ 51, foot note 3. 

* Selections from papers relating to Bengal Tenancy Act, 1885, 44. 

® Okineally’s Note —Calcutta Gazette, 646 j Mackenzie’s Note—do. 

* Rent Law Commission Report. 



86 


EFKKCT OF RENT ACT OP 1859. 


Under 

Permanent 

Settlement 

Khud kasht 

liable to pay 

customary 

rent. 


Paikasht 
contract rent. 


No known 
pargaua rate. 


Customary 
and fair 
rent. 


Protection 

against 

enhancement. 


conformity with the above principle, we find that Section 
60 of Regulation VIII of 1793 provided for the Mud kaBht 
raiyats then existing on the land that their pattas could be 
cancelled upon proof that the rents paid by them within the 
last three years had been reduced belotv the rate of the nirikh 
hiindi of tlie pergunna. The principle underlying this provi¬ 
sion is that the khud kasht raiyat then existing on the land 
was bound to pay rent at the pargana nirikh hnndi. This is 
more clear in Regulation XLIV of 1793, Section 5, according 
to which, the auction-purchaser (at the revenue sale) could 
recover from raiyats and under-tenants whatever the former 
proprietor would have been entitled to demand, according to 
to the established visage and rates of the pargana or district^ in 
which such lands may be situated. For the khud kasht^ 
therefore, the Legislature provided the pargana or customary 
rent to be the limit of rent. For paikasht or khud kasht 
en possCy Section 52 of Regulation YIII of 1793 provided 
that the Zemindar could let his land to him in whatever 
manner he might think proper, thus leaving him entirely to 
contract rent. We may, therefore, take it that tlie Permanent 
Settlement accepted the ancient theory of rent that the khud 
kasht was to pay the customary and the paik sht the contract 
rent. For the latter no limitation whatever is made, except 
the prohibition of the imposition of Abwahs etc. 

The original Bill (which passed into Act X of 1859) 
following the phraseology of the existing law, declared 
raiyats not holding at fixed rates entitled to pattas 2 X ^mrgant 
rates. This expression was objected to on the ground that 
there were really no knoion pargana rates. The recognition 
of the right of occupancy in t'^e i-aiyat implies necessarily 
some limit to the discretion of the landholder in adjusting 
the rent of the person possessing such a right. There was 
a discussion on this subject between the Government of the 
North-Western Provinces, the Sadar Court and the Board of 
Revenue, and it was then apparently admitted that it was 
the acknowledged right of the raiyat to hold at ^^enstomary 
and fair^^ rates. The select committee have adopted similar 
phrase, and have endeavoured to lay down rules by which 
the fairness of the mtes may be ascertained.^ 

“At the passing of Act X of 1859,^’ said Mr. O’Kineally 
“ every ordinary resident raiyat was entitled to receive 
pattas according to the pargana rates; he was equally entitled 
to their renewal; and the result of this was that the rates of 
rent but very slowly increased, and increased up to 1822 


' Report of Select Committee. 
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only by the sheer force of the power which the Zemindar 
obtained frjm being looked on as an English proprietors^ ^ 
^^***The Government of that time considered that by 
declaring the common law that the Zemindars are bound to 
give pattas at the customary rates with a right to perpetual 
renewal, they had guarded the raiyat against all probability, 
indeed, possibility, of such a claim being advanced, and 
where they held possession of lands, the raiyats were pro¬ 
tected. But in regard to the lands held by the Zemindars, 
the principle of non-intervention between the Zemindar and 
the raiyat inculcated and enforced after the Settlement, was 
destructive of the raiyai^^ interest. The expectations, based 
on the promulgation of the laws, the public spirit of the 
people, the interference of the courts, and the penal provi¬ 
sions compering Zamindars to give leases defining the 
rates of rent, were never realised. The Zemindars got the 
period within which they were compelled to grani leases 
extended, until the object of the law was forgotten, and then 
they ignored it^’.^ Thus Act X of 1859 in effect deprived 
the resident rniya/s as such, of the right to claim paUan at 
pargana rates, and lin ited the right to claim pafias at fair 
and equitable rates to those who could prove twelve years 
occupancy. Further the Act furnished the Zemindars with a 
new weapon for enhancement on the score of increase i\i the 
value of the produce. Zemindars never had, before the 
])a.ssing of Act X of 1859, the right to enhance on the 
ground of a general increase of prices.‘^The net result of 
the working of the provisions regarding the enhancement 
was^’, according to Mr. Justice Field, ‘Hhat while a large 
number of raiyats have, under the provisions of the Act X of 
1859, received protection from eviction and therefore from 
rack-renting, those provisions of the Act have complelely 
broken down by which Legislature undertook to provide for 
the adjustment of rent in cases in which the Zemindars were 
conceded to have a reasonale claim to enhancement 

During the first half of the nineteeth century, while 
the incident of the land revenue was still high and land of 
much less value than now, the rent question, though fre¬ 
quently discussed, was not looked upon as one of special 
urgency. But as population increased and the competition 
of tenants for land became more keen, it was felt that some 
system should be prescribed by law to guide the landlords 

^ O’KiDeally’s Note, Calcutta Gazette. 466. 

» Ihid, 477. 

3 Ibid. 

^ Filds* Landholding &c., 764. 
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and the courts in the matter of enhancement and eviction, 
and with this object Act X of 1859 was passed for regulation 
of the rent questions i i Bengal. In dealing with the tenants, 
this Act reproduced and crystallised a distinction, which had 
in a vague and indeterminate manner, governed hitherto the 
treatment of the cultivators. It may be said generally, that 
the cultivator was never ousted from his holding so long as 
he paid tne dues expected from him ; and, although there was 
nothing in law or theory to prevent the indefinite enhance¬ 
ment of such payments, the cultivators were so few and so 
valuable that in practice the enhancement seldom ea'c eded the 
full economic rent. In addition however, to the cuitivators 
so tieated, there was always a class of men who ► were on a 
more temporary footing—men who came from outside villages 
or constantly wandered from place to place ; it was felt that 
as ragards these men the same customary obligation did not 
apply. The Act of 1859 accordingly divided the tenants, 
on the above lines into ^ .oecnpancy ^ and ^ non-ocenpanejj ’ and 
gave to the former a greater degree of protection than to the 
latter. In distinguishing the two classes, the principle of 
prescription was followed as the best i)ractical guide, and the 
continuous cultivation or holding of land for twelve years 
was declared to entitle the tenant to a ^ right of occupancy ^ 
in the land so cultivated or held.^ 

Meanwhile another controversy had broken out regarding 
the enhancement sections of the Act. In 1862 Sir Barnes 
Peacock, the then Chief Justice of Bengal, had laid down 
the doctrine that rent in Bengal was economic rent as 
defined by Malthus viz,, that portion of the value of the 
whole produce, which remains to the owner of the land 
after all the outgoings belonging to its cultivation, of 
whatever kind, have been paid, including the profits of the 
captal employed, estimated according to the usual and ordinary 
rate of agricultural capital at the time being.^^ He 
further denied that an occupancy raiyat had any right to 
have his rent fixed at a lower rate than that which a tenant 
not having a right of occupancy, would give for the land. 
This decision was strongly assailed as subversive of the 
customary rights of the raiyats of Bengal, and contrary to 
all the undertakings given by the authors of the Permanent 
Settlement. In 1865, the matter came before a Full Bench 
of the Calcutta High Court in what is known as the Great 


» Imperial Gazetteer of India : Tho Indian Empire, Vol. Ill, Econo- 
mio, 448—449. 
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Rent Case^, The result was that the Full Bench by a majority 
repudiated the doctrine of economic rent'\ and decided 
the theory that the rent ought to be fixed by competition, as 
inapplicable to the customs and conditions of* the country. 

They held that a raiyat was bound to pay a/v/?> and equitable 
rent, which should be that T>ortion of gross i)roduce, calcu¬ 
lated in money, to which the Zemindar is entitled under the 
custom of the country and that in order to ascertain this 
share, regard should be had to the pargana rates, rates j)aid 
for similar lands in adjacent )>laees, and rates fixed by the 
law and usage of the country-. Since this decision, the 
claim that rents in Bengal are pure economic rents to t'e 
fixed by competition has never been accepted in responsible 
cpiarters. 

Such being the acce])ted theory of rent, the Rent Law p^ir and 
Commissioners observe :—The conclusion then to which we Equitable 
feel guided upon the whole subject of settlement of rents and *’®”*^* 
enhancement is, that the safest course for the legislature is 
to lay down certain broad lines upon which the officers of 
(lovernment shall proceed in this matter—at the same time 
providing certain positive checks which experience has shewn 
to be necessary in order to prevent sudden and great changes 
in the respective conditions of landlords and tenants in 
Bengal.’’ And this has been done in the Act. 

Thus the rent legislation of Bengal has this special Competition 
characteristics that it starts from a basis of custom and, restricted by 
while accepting the legitimate influence of coinj^etition, seeks custom, 
to confine that influence within reasonable limits. It aims, 
not BO much at the curtailment of advantages naturally 
accruing to landlords, as at the maintenance of rights already 
conferred on tenants by custom. Custom therefore still to a 
large extent, the foundation of Indian rents. 

Another question on which a good deal of controversy Tranaferabili- 
raged was as to the ti anHferahitiiy of the occupancy right, 

Mr. Shore (afterwards Lord Teignmouth) in his cele- 
brated Minute which accompanied the proposal for the 
Permanent Settlement in Bengal, writing of the khud kasht 
raiyats pointed out:—^^It is however genemlly understood 
that the ryots by long occupancy acquire a right of possession 


‘ TJie Great Bent case —B. L R. F, B. 202: Rampini’s Bengal Tenancy 
3rd Ed., Introduction^ xi. 

* Selections from paper relating to B. T. Act, 44. 

* Imperial Gazetteer of India : The Indian Empire^ Vol. Ill, Econo¬ 
mic, 454. 

^ B. L. R., F. B. 202, Rampini*s Bengal Tenancy Acty 4th Ed. 
Introduction, xi. 
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in the soil, are not sfthject to be removed; but this does not 
authorise them to sell or mortgage it, and it is so far distinct 
from a ri^ht of property^^*. Mr. Harington, another 
authority, writing on the same subject observed :—^^The 
khud kasht ryots have * * enjoyed the jirivilege of hold¬ 

ing the possession of their lands even hereditarily on a fixed 
rent^ the right of disposing of them, by sale, gift, or other 
modes of transfer, still continuing under limitations, with 
the Zemindar or Talukdar exclusively. * * On the whole 1 

do not think the ryot can claim any right of alienating the 
lands rented by them by sale or other modes of transfer” 
We have already shown that before the beginning of the 
British Government though the raiyats were allowed to 
transfer their lands among themselves, transferability was 
not an ineiden of the raiyati holding. This was not because 
they had no power to transfer, but because the economic 
conditions were such that lands had no value and therefore 
transferability was not then, as it is now, an incident of 
proprietary right in the modern sense. And, according to 
the authorities quoted above, even before the Permanent 
Settlement raiyats had no transferable rights in their 
holdings. Tlie Permanent Settlement did not confer on the 
raiyats the right of transfer. The earlier Regulations seem 
to have adopted this view. 

As pointed out by Phear J :—^^As the authorities stand 
this question seems to be one of some nicety^ and in con¬ 
sidering it there is need to bear in mind that the relations 
between the Zemindar and the raiyat are not generally the 
same as those between the English landlor<l and tenant. No 
doubt the Zemindar has been made by legislative enactment 
the proprietor of the land which forms his Zemindari, and 
as regards his khnmar, ueej-jote or sur land, it may be taken 
that the cultivator of the soil has generally no other rights 
than those which he obtains as a tenant by contract with the 
Zemindar; but with regard to the raiy tti lands which cons¬ 
titute the bulk of his Zemindari, it is much otherwise. Then, 
while the Zemindar is still the pro])rietor of the land, the 
raiyats of the village, as the combined effect of custom and 
legislation, have in most, if not in all, cases some rigfit to 
cult irate the raiyati land of the village^ which is altogether 
independent of the Zemindary and which, in the case of a 
raiyat having a right of occupancy, is a right to occupy and 
use the sody quite irrespective of any assent or q^ermission on the 


^ Extmets from Harington’s 267. 

* Ibid. # # # # # 300-301. 



THE revival of OCCUPANCY RIGHT. 


91 


jjarl of a Zemindar. This right renting upon legislation and 
custom alone^ is not derived from the general proprietary right 
given to the Zemindar by the legislature, but is, as I under¬ 
stand, in derogation of and has the efPect of cutting down 
and qualifying, f/iat right. * * * Whatever the raiyat 

has, the Zeminder has all the rest which is necessary to com¬ 
plete ownership of the land; the Zemindar'*s right amozintn to 
the c mplete ownership of the land subject to the occupancy 
raiyais* rights and the right of the village, if any, to the 
occupation and cultivation of the soil, to whatever extent 
these rights may in any given case reach. When these 
rights are ascertained there must remain in the Zemindar all 
rights and privileges of ownership which are not inconsistent 
with or obstructive of them. And amongst other rights, it 
seems to rne clear that he must have such a right as will 
enable him to heep the possession of the soil in those persons 
who are ehtitled. to it and to preve?djt from being invaded- by 
those mho are not entitled to itJ*^ 

It is clear from Clause 7, Section 15 of Regulation VII Growth of 
of 1799 which speaks of lease-holder or other tenant custom of 
having a right of occupancy only so long as a certain rent tr«ijstern. 
or a rent determinable on a certain principle according to 
local rates and usages, be paid without any right of property 
or transferable possession’^—that the raiyats? holding was not 
transferable. But the language used in Section of Regula¬ 
tion XI. of 1822 that ^‘Nothing in the said section (9 of 
Regulation V of 1812) was intended, or shall be constructed 
to affect, the right of any individual possessing a transferable 
or hereditary right of occupancy to contest the justness of 
the demand so made”—leads us to the inference that in 
some places at least a custom hud grown up makinfj the khud- 
kasht right transferable. And it has been laid down that a 
khud, kasht raiyat with a right of occupancy might transfer, 
if there is a custom authorising such transfer; t^at is, if the 
original holding was transferable.^ But with regard to 
such transfers it may be said that there may be found in 
certain localities or all over Bengal, instances of transfer but 
they are instances merely and do not go the length of estab¬ 
lishing the right. But even then it is seldom found that the 
land-lords have recognised such transfers without payment 
of Nazar, And Sir Richard Garth, one of the eminent Chief 


' Suhodras v. Smith —20 W. R. 139—12 B. L. R. 82; See Reg. VII 
of 1799, Sec. 16 cl. 7. 

* Chandra v Kedarmani —7 W.R. 247 : Narendra v. Ishan — 
13 B.L.R. 274; Juggut v Ra.mm.rain —1 W.R. 126: Unnopnrna v. Ooma — 
18 W.R. 65 : Sreeram v. Bissonath —3 W.R. Act X 3. 
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Justices of Bengal, in bis note on the Bengal Tenancy Bill 
remarked :—‘^Sucb tenures (that is, occupancy holdings) 
have never been yet transferable except by special custom, 
and such a custom is very rarely proved. I have known it 
repep*tedly attempted in Moffusil Courts but very seldom 
proved.’^ Mr. Justice Field was of the opinion that raiyaii 
holdings were not transferable before the Permanent Settle¬ 
ment, and Sir Richard (rarth in his Minute of 8th January 
1880, referring to Mr. Justice FiekPs opinion, says :— 
admits at the outset that before the period of British 
Supremacy in India, tenures, as a rule, were not alienable 
and also that at and after the time of the Permanent 
Settlement it was always considered, botli by the Legis¬ 
lature and the courts, that raiyats’ tenure, whether they 
were permanent or tornjiorary, were not transferable., 
A raiyat/s power of transfer came in question before 
the Sadder Dewany Adalut in 1855 and it was said of the 
purchaser: “lie bought *as he thought something; the 
principle of caveat emptor strictly applies; and it was for 
him to look to the certainty of getting a consideration for 
this purchase-money. The party whom he succeeded had no 
equivalent to offer; he had only a right of occitpancy so 
long as he paid his failing to do so either from inability 

or from unwillingness, the possession returned to the 
proprietor, tlie contract being no longer in force. Such is 
the custom of the country, and none but the tenures referred 
to in Act I of 1845, or in cases where a bonus had been 
given, thereby creating in the raiyat a right of occupancy to 
that extent, are considered tenures transferable by raiyat.^ 

We have already seen that before the passing of the Rent 
Law of 1859 the rights of the raiyats were not defined and 
extremely uncertain. But it is beyond doubt that they could 
not alienate their lands. And, as pointed out in some cases, 
“ although the statutory right of occupancy, which is the 
creation of Act X of 1859, is analogous in some respects to 
the rights of the hhud kasht, its nature cannot be ascertained 
by a reference to such rights or to custom. Occupancy 
tenants of course may have customary or other rights in 
addition, but it is difficult to see how these can assist in deter¬ 
mining their rights as occupancy raiyats.® The right is 
necessarily acquired by holding upon a tenure which is either 
hereditary and transferable or not; and at one time it was 
a question whether a right to occupy and not to be ejected 
so long as the rent is paid, is added to the right already 


' Kyai v. ilfcbar—(1885) S.D.A. 20. 
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existing, so that it becomes a part of the tenure and goes 
with it, being transferable when tbe original tenure was 
so. It has been held that the acquisition of an oceupaney 
right would not render a tenure transferable, which before it 
was not so. It was not the intention of the Legislature, 
when passing Act X of 1859 to alter the nature of a jote 
and convert a non-transferable jote into a transferable one, 
merely because a raiyat had held it for twelve years and 
tliereby acquired a right of occupancy.^’^ And in most of the 
cases in which a right of occupancy was decided not to be 
transferable the original tenure was not transferable. It was 
decided by a Full Bench of the Calcutta High Court that 
the statutory right of oceupaney is not transferaSle af< .wch, 
and the decision was grounded on the peiwmal nature of the 
right. Sir Richard Couch C. J. in that case in reference 
to §f) of Act VIII of 1869 B. C. remarked :—The ordinary 
construction of the words appears to be that the right is only 
to be in the person who has occupied for years and 
it was not intended to give any right of j)roperty that could 
be transferred. It is a right to be enjoyed only by the 
pereon who holds or cultivates and pays rent and has done 
so for a period of 12 years. —And Phear J. in the same ease 
considered that the right was rather in the nature of a /)rr- 
ftonal privilege than a substantive proprietary right. 

As a general rule it has been laid down by the judgment 
just referred to that, when a tenure was not transferable upon 
the passing of Act X of ]859, the passing of that Act would 
not have the effect of rendering it a transferable tenure ; but 
that ruling specially exempts cases in which rights of occu- 
pancyand tenures of a similar description were transferable by 
local custom^ —that is, according to the custom of that 
part of the country in which the tenure is situated. In 
every district of Bengal there is a different custom—wliat 
is the custom in lower Bengal is not so on the eastern 
and northern parts, and vice versa. In some parts the 
Mud hasht tenants are allowed to sell without reference 


‘ Chandra v. Kedarmoni —7 W. B, 247 : Narendra v, Ishan —1 
B. L. R. 274 ; Jugut v. Ramnarain —1 W. R. 126 : Unnopurna v. Ooma — 
18 W. R. 55 : Sreeram v. Bissonath —3 W. R. (Act X) 3. 

• Ajodhya v. Emam —7 W. R. F. B. 528—B. L. R. Sup. 725 : Vurga 
V. Brindavan-^ll W. B. 162—2 B. L, R. A. C. 37. 

^ Ajodhya v. Emam —7 W. R. 528 F.B. : Durga r. Brindavan —2 
B. L. R. A. C. 37—11 W. R. 162. 

* See above and Narendra v. Ishan —22 W. R. 22 F. B.s*13 
B. L. R. 274. 
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to their landlords, in other parts the practice has not been 
allowed : and the only method by which the question 
whether the tenure is transferable or not by custom can be 
decided, is by reference to local cmtom,^ A custom of 
this nature need not be absolutely iiivari hie \ it Caii be 
proved by evidence amounting to much less than this.^ 
There was no necessity to fix any parficnlar tiwe from 
which such tenures become transferable from one party to 
the other. It was sufficient that there was evidence of the 
auiiquUy of the custom to establish the fact that there is at 
present the custom referred to and that no evidence to the 
contrary was adduced.*' T3iit tlie custom must be a custom 
that sales are ejfeeted in spite of< the landlord^ and proofs 
of instances of sales must be such that the sales took place 
without the consent of the landlord and still hold good. 
Where tlie sales were sales in execution effected at the 
instances of the Zemindar himself, they could not be evidence 
of the right on the part of the raiyats to transfer without 
the assent of the Zemindar.^ Thus the right of occupancy 
which is created by the statute was not transferable ip so 
facto. But when there was custom which allowed a transfer 
of occupancy holdings inspite of the landlord that custom 
was maintained. 

There has been considerable discussion as to the effect 
of n transfer of a holding in which the tenant has only a 
right of occupancy and which, as we have seen, cannot itself 
be transferred. In a leading decision upon the point, it was 
held that an attempt to transfer a right of occupancy by 
a raiyat, who quits his occupation and ceases himself to 
cultivate or hold the land, may be treated as an aha •donnient 
of the right so as to entitle the landlord to evict the 
transferee.^ But the landlord could not evict the transferee 
so long as the recorded tenant or his representative paid 
the rent, but he was not bound to recognise the transfer or 
take rent from the tmnsferee. ® 

The right is not expressed to be heritah e, but it is 
provided that the holding of the father or other person from 
whom a raiyat inherits shall be deemed to the holding 
of the raiyats wdthin the meaning of Act X.” The posses¬ 
sion only refers to the acquisition of the right, and the right. 


* Joykishen v. Raj Kuhen —1 W. R. 153. 

® Chunder v. Peary —6 W. R. 190. 

* Joykishen v. Doorga —11 W. R. 348. 

* Sahodra v. Smith —20 W. R. 139 Per Phenr J. 

* Narendra v. Uhan —13 B. L. R. 274. 

® Joykrishen v. Rai Kishen —5 W. R. 147. 
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wlieii acquired, is iiowliere declared to be heritable ; and the 
literal meaning of the terms used would not necessarily 
include an hereditary quality in the right. Moreover the 
right being created by the statute the analogy to the right 
of the Mud kaM cannot be of any help in the matter. 

We need not pause to consider the Bengal Act 
VIII of 1869, which was only a new edition of ' * • 

Act X of 1859 with certain amendments of detail 

(not of principle) as regards the tenants^ rights, and, 
although it was expressly confined to an amendment of the 
existing law in respect of procedure and jurisdiction, the 
discussion on the Bill which was passed into the Act, 
brougld out numerous admissions as to the necessity which 
existed for revising the substantive law of 1859 in regard 
to the accrual of occupancy rights and the enhancement 
of rents. ^ 

It is necessary to deal with the defects that were found Delects of 
in the practical working of these Acts in order to trace the law. 

further changes in the position and status of the occupancy 
raiyats. The position of the occupancy raiyat under the 
Act was stated by Sir Stuart Bailey (the member in charge 
of the Bill that subsequently j^^ssed into the Bengal 
Tenancy Act) in t^ie following way :— {ti) He had a great 
difficulty in making good his title to occupancy rights. 

He was required to prove that he had held evertf particular 
field of his holdingyb;* twelve consecutive years, and, in the 
absence of any trustworthy village records, the proof was 
often impossible. lie and his forefathers might have 
resided in the village for generations, but evidence of this 
was entirely immaterial to the issue. He might be able 
to shew that he had held some land in the village, in every 
year of the last twelve, but if the fields had been changed, 
his claims to the occupancy right could not be maintained 
(Section 6) : [Hence it became the ambition of every 
tenant to retain possession of his fields for twelve yeais, 
while to many landlords it seemed the right and proper 
thing to avail themselves of every provision of the law and 
of every ingenious device to defeat continuous^ possession. 

It was a very common practice with the landlords to evict 
the tenant before his twelve years were made up, and then to 
reinstate him or to induce him to change the particular 
fields he held for others. The fear now was that the 
landlord might defeat the law by shifting the tenant from 
one holding to another without incurring the odium of 


^ SelcctioDS from Papers Relating to B.T, Acty 44. 
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ejecting him altogether. It was to put a stop to this 
practice that the subsequent law has made it suffice to hold 
anf/ land in the village.] {L) The law, not content with 
making the proof of occupancy rights very difficult to the 
raiyat, allowed him to contract himself oat of them (Section 
t') ; and these engagements, entered into witlioiit under¬ 
standing, and forced on the raiyat without adequate 
consideration, were rapidly becoming a common form ; 
(c*) The law gave the occupancy raiyat no protection from 
incessant enhancement. It enumerated, it is true, the 
grounds on which the enhancement might be sought, but 
it did not prescribe the term for wliieh a rent, after 
enhancement, was to hold good, and it did not prevent a 
landlord from instituting annual enhancement suits, or 
from annually s'rving the raiyat with a demand for an 
enhanced rriiit (Section 17 of Act VIII 1869 B.C. = Section 
16 of Act X) ; {iti) It placed inseperable obstacles in the 
way of the zemindar who sued for an enhancement of his 
rent. Under it the courts of law demanded from him the 
impossible proof that the value of the produce had increased 
in the same j^roportion in which he asked that his rent 
should be enhanced. Thus in many eases the zemindar 
could not secure the enhancement that was legitimately 
due to him ; (e) The law did not define the raiyats^ right to 
wake improvements^ even of the most ordinary and necessary 
character, nor did it determine his right in them in the 
event of being ejected ; (y*) The law made every instal¬ 

ment an arrear of rent, that was not paid on the exact 
date fixed in the raiyats’ engagement or by custom, and 
allowed a landlord to institute a separate sait for each 
instalment in arrear. As the custom of monthly instalments 
is common, the harassment which a landlord might thus 
inflict on his raiyat was intolerable (Section of Act 
VI11= Section 20 of Act X of 1859) ; (g) The law made the 
raiyat liable to ejectment in execution of a decree^ for an 
arrear of rent, even though the sale of his occupancy right 
by auction, would more than satisfy the debt. Thus he 
lost, and the landlord acquired, not only the value of his 
interest in the land, but also of any improvements he 
might have made, or of any crops which might be still on 
the ground (Section 22 of Act VIII = Section 21 of Act X); 
(h) The law of distraint was such that under cover of it the 
landlord was able, if disposed, to exercise a ruinous interference 
with the raiyats' disposition of his crops and reduce them to 
(Section 68 of Act VIII = Section 112 of Act X).* 


^ Bailey's Speech while introducing Act VIII of 1886. 



CHAFTEB VIII. 


THE GROWTH OF OCCUPANCY RIGHT. 

—The Kffect of the Be'ngal Tenancy Act, 1885. 

When Sir Rivers Thompson assumed the administration Necessity for 
of Bengal in April, 1882, the (piestion of the amendment 
of the Rent Law in the Lower Provinces, which had for ®'*‘®*'* 
nearly ten years been the subject of agitation and discussion, 
had reached a stage at which it was certain that some 
legislative measure would be introduced, though the nature 
of that measure had not yet been finally determined. As 
early as 1868 Lord Lawrence, as Governor-General, recorded 
a Minute relating to the depressed state of the peasantry 
in Bihar ia which he said that he believed that ^^it would be 
necessary for the Government sooner or later to interfere and Depressed 
pass a law which should tlioroughly protect the raiyat and state of 
make him, what he is now only in name, a free man, a culti- 
vator with the right to cultivate the 'and he holds, provided 
he pays a fair rent for it.^’ The necessity for legislation 
had indeed been apparent from the wide-spread agrarian 
discontent in East Bengal, which culminated, in 1878, in 
serious disturbances in the Pabna District, where the culti¬ 
vators banded themselves together to resist short measure¬ 
ments, illegal cesses and the forced delivery of agreements to Agrarian 
pay enhanced rents (on the part of the landlords). The disturbance 
report of the Famine Commission after the Bihar famine of * 

the following year dwelt strongly on the necessity of placing 
the relations of landlord and tenant in Bengal on a surer 
basis. The Agrarian Disputes Act of 1876 was passed by 
Sir R, Templets Government as a temporary measure to meet 
the emergencies like those of 1873, pending a fuller considera¬ 
tion of the whole question. A Bill dealing with the principles 
on which the rents should be fixed was prepared in 1876 
but was not proceeded with. But a Bill to provide for the 
more speedy realisation of undisputed arrears of rent was 
introduced in 1878. The Select Committee on this Bill 
recommended that the whole question of the revision of the 
Rent Law shopld be taken in hand. Accordingly in 1879 
the Government of India sanctioned the appointment of a 
Commission with instruc ions to prepare a digest of the Rent Law 
existing statute and case-law relating to landlord and tenant Commission, 
and to draw up a consolidating Bill. ^ The Report and Draft 
Bill of the Commission were presented in 1880 and the 
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matured proposals of the Beug’al Government were submitted 
to the Government of India in 1881, which were forwarded 
tj the Secretary of State the following year with an important 
despatch in which the history of the (question was reviewed 
and the views of the Governor-General-in-Council were 
fully explained. The rejdy of the Secretary of State was 
received in a few months. A revised draft of the Bill 
was then prepared in the Legislative Department of the 
Government of India, and on the 2nd March, 1883 
Mr. Ilbert moved iil Council for leave to introduce it. On 
the 12th March Sir Stuart Bailey, in whose charge the Bill 
had been placed, moved that it should be referred to a Select 
Committee which included members holding the most diverse 
views. The meetings of the Committee commenced in Nov¬ 
ember, 1884 and carried on till the following March. The 
Select Committee held not less than 64 meetings and had 
before it several hundreds of rejxuts, opinions and memorials. 
The result was that the Bill which finally commended itself 
to the approval of the Council was in some respects a com¬ 
promise, and, if it was less thorough and complete, was 
certainly a more practicable and workable law than the draft 
which was originally laid before the Council. The Bill was 
passed by the Council on the 11th March; it received the 
assent of the Governor-General on the 14th and became law 
as Act VIII of 1885. The Act came into force on the 1st 
November following (except a certain chapter). 

The Rent Commission had desired to maintain the 
existing rule by which the occupancy right was acquired by 
twelve years^ coniiuiwus posse sh ion. The Government of 
Bengal had recommended that the occupancy right should be 
enjoyed by all reiidcnf ratyats. But the Government of 
India proposed to take the classification of lands, instead of 
the status of the tenant, as the basis on which the recognition 
of the occupancy right should be effected, and to attach the 
right to all raiyati lands. It appeared to the Secretary of 
State that this involved a great and uncalled for 'departure 
from the ancient and the existing law of the C(juntry and he 
declined to sanction it. The Bengal Government, while 
again submitting its views on the revised draft of the Bill, as 
presented by the Select Committee, proposed to allow the 
free transfer of occupancy holdings in Bengal, giving the 
landlord however a veto if the transfer were to any but an 
agriculturist ; to leave such transfers in Bihar to be regu¬ 
lated by custom ; to omit clauses in the Bill which gave- the 
landlord a right of pre^eynption ; to abandon the provisions 
for enhancement on the grounds of the prevailing rate and 
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of the increased productive power of the land; to withdraw 
all limitations upon enhancement by suit, but to maintain 
them in cases ef enhancement by contract: to restore the 
check which limited enhancement to a certain proportion of 
the ^ross produce; to jjrovide that tables of rates should be 
prepared only on the application of parties ; to retain subs¬ 
tantially the existing law of distraint; and to provide for a 
cadastral survey and the preparation of a record of rights. 

The Bill as originally brought in, embodied provisions by hqw far 
which the f^etile.d rait/(it (icfpdred an occupancy right in all accepted in 
Inmh held by him in the village or estate. The Act limited 
this to lands held in the mine village. The Bill empowered the 
occupancy raiyat to transfer his holdings, subject to a right 
of pre-ewption in the (audlord to have them at a price to be 
fixed by the Civil Court. In the Act the pre-emption clauses 
were struck out, and the })Ower of transfer was left to be 
regulated by local custom. The rent of an occupancy raiyat 
could not be enhanced under the Bill, to an amount exceeding 
one-fifth of the gross produce, but no limitation of tliis kind 
finds a place in the Act. In suits for enhancement, the Bill 
provided that no increase of demand in excess of double the 
old rent should be awarded; but there is no corresponding 
jirovisions in the Act. The only material point on which 
the Bill was modified in the opposite direction was in the 
enhancement of the occupancy raiyats’ rent by contract out 
of Court. The Bill allowed such enhancements to the 
amount of six annas in the rupee upon the old rent; but the 
Act reduced this to two annas in the rupee, the Government 
of Bengal being pressed with the danger of allowing pressure 
to be put upon old tenants to enter into contracts which 
would virtually defeat the object of the Legislature. 

The Bengal Tenancy Act, perhaps the most les of 

measure, passed into law since the Regulations of 179-5 had been b.*t. AcT ^ 
promulgated, whereby Government endeavoured to re¬ 
deem the pledge for j)rotecting the interests of the raiyats 
given at the time of the Permanent Settlement, will be founde 
on examination to have had three main objects in view, to one 
or other of which almost all of its sections can be referred. 

The ancient agricultural law of Bengal was founded on a 
system of fixity of tenure at customary rents. But this system 
was gradually ceasing to be suited to the altered economic 
conditions of country, and the attempts which were made to 
solve the question by substitution of positive law for 
customary usage had hitherto been unsuccessful. In some 
parts of Bengal where the Zemindars were powerful, the 
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raiyats was treated as mere tenants-^at^will ; in other parts 
in which the population was eomparatively sparse, the raiyats 
refused to pay any rent unless the Zemindars agreed to their 
terms. Act X of 1859 rather added to the difficulty than 
removed it. On the one hand, this Act made it almost 
impossible for the raiyat to establish a right of occupancy 
on the other hand, it placed insuperable obstacles in the 
way of the Zemindar who sued for an enhancement of his 
rent. The courts of law with rigid impartiality required 
the raiyat to establish his occupancy right by shewing that 
he had cultivated the same plot of ground for twelve 
successive yearSy and demanded from the landlord the 
impossible proof that the value of the produce had increased 
in the same proportiony in which he asked that his rent 
should be enhanced. The legal maxim semper presumitur 
negante was never more copiously illustrated than in the 
various phases of this rent litigation. The party on whom 
lay the burden of proof was almost certain to fail. To this 
evil the Bengal Tenancy Act intended to afPord a remedy. The 
principle of the Act may be said to be based upon a system 
of fiitity of tenure at judicial rents ; and its main objects 
are :—jirsty to give the settled raiyat the same security in 
his holding as he enjoyed under the old customary law; 
secondlyy to ensure to the landlord a fair share of the increased 
value of the produce of the soil; and thirdlyy to lay down 
rules by which all disputed questions between landloid and 
tenant can be reduced to simple issues and decided upon 
equitable principles. A good example of the first will be 
found in the clause which throws upon the landlord the 
onus of disproving theraiyat^s claim to a right of occupancy; 
the second is illustrated by the section relating to price lists 
which relieves the zemindar of the trouble of shewing that 
the value of the produce has increased ; and the third 
pervades the whole Act, and is especially conspicuous in the 
valuable section which authorises an application to determine 
the incidents of a tenancy and in the Chapter which* relates 
to the record of rights and settlement of rents. The 
maintenance of the principles of the Act is further safe¬ 
guarded by the section which restricts the power of the 
raiyat to enter into contracts in contravention of its funda¬ 
mental principles. ^ 


' Selections from Papers relating to Bengal Tenancy Act^ 1885, 
pp. 44-—46 : Bengal Supplementary Ad'irUnistraHon Report 1882—87, 
pp. 94—99. 
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To turn to the provisions of the Act :— Provisions 

of B. T. Act. 

{a) Act X of 1859 was deficient in^rasp,inasmuch as it Digti^ction 
failed to provide for a complete and satisfactory definition and between 
adjustment of the mutual relations—the rights and obligations and 

of the various classes of the landlord and the tenant. ® 

It did not define ^^tenant^^ or ^h'aiyat^\ ^Hennre^^ or ^^hold~ 
ing^\ and used the term ^U.enure** indiscriminately to denote 
the interest of a tenure-holder as well as of a raiyat, and 
the result was that the High Court had in several cases 
felt great difficulty in defining the status of a raiyat and in 
distinguising it from that of a tenure-holder, as the incidents 
of an ordinary raiyat^s holding differed in material respects 
from those of a tenure^. But the B. T. Act has put an end 
to this confusion by classifying the tenants and giving 
separate names to separate interests. [Chapter II] 

(f) Act X contained no difinition of ^^rent^\ Even Definition of 
after it had come into force and for a long time afterwards, 
the judges were not agreed as to whether the amount 2 )ny- 
able by a middleman or tenure-holder, who had parted with 
physical, though not legal, possession of the land, was legally 
speaking rent. In the view of the legislators of the days 
of the Regulations, the transfer of land at a fixed rent in 
perpetuity, was a conveyance of proprietary right, and the 
annuity payable to the transferer was not ^renf, but was 
regarded as ^revenue\ Later on, a distinction was a made 
between U'ent^ and ^revenve\ and the term land-revenue^^ 
came to mean the amount payable by a proprietor to the 
State, while ^reni^ the amount payable by a tenant to his 
landlord, whether as a raiyat or a tenure-holder. There 
was also a doubt as to whether the amount payable by a 
middleman or tenure-holder was a charge on the land or not. 

These doubts have been set at rest by B. T. Act [Sections 5 
and 65]. 

(c) The Act by returning to the old principle of khud Acquisition of 
kasht i-aiyats, gives him occupancy right not only in the lands occupancy " 
held by him actually for twelve years, but in any land held 
by him in the village \ and it meets the great blot of 
the old law by facilitating his proof of these rights. He 
has merely to shew that he has held some land conti¬ 
nuously within the village boundaries for twelve years, and 
he then becomes a settled raiyats of his village and acquires 
occupancy rights in all the lands which he may hold in the 
village at the present or in any future time. [Section 21]. 

In order to facilitate proof the Act creates a presumption in 
favour of the raiyat and throws on the landlord the onus of 
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disproving the raiyat’s claim to a right of occupancy. It is 
presumed in his favour, in the absence of proof to the con¬ 
trary, that he is an occupancj' raiyat of the land which he 
is found to be holding [Section 20]. 

{d) The Act prevents the occupancy raiyat from con¬ 
tracting himself out of hi^ status [Sections 178]. 

Ejectment. (^e) The occupancy raiyat^s liability to ejectment has also 

been restricted by definite rules [Section 25]. 

Amount of IV\t\\ to thii amount of rent payable by the 

**®’^*^' raiyat, we have seen that the theory of economic rent was 

long abandoned, as being nnsiiited to the conditions of the 
country, and the principle of and equitable rate*'* was 

adopted as the standard for the raiyat\s rent. But difficulty 
arose in setting up one unifonn standard throughout the 
country. Owing to historical causes and pecular local con¬ 
ditions the jiitch of rent was unecjual in different parts, and 
it was not thought wise to level down the existing inequa¬ 
lities according to one uniform standard. It was therefore 
decided to start with the presumption that the existing 
rents were fair and equitable [Section 27] and to provide 
for enhancement [29—30] or reduction [Section 38] accord¬ 
ing to certain fixed principles. 

uptopremu”* iff) regulating future enhancements regard was had 
ingrate. to existing inequalities, so that those landlords, who had 
already benefitted more than others, were not thought to 
be entitled to an equal advantage in the future. But 
those, who had in the past remained contented with com¬ 
paratively low rates of rent, should in equity be held 
entitled to raise them to the level of those prevailing in 
the vicinity, and placed on equal footing with his more 
exacting brothers. It was accordingly provided that in any 
case in which the rent payable by the occupancy raiyat was 
below the prevailing rate payable for lands of a similar 
description and with similar advantages, it may ba enhanced 
subject to such limits as the Court thinks equitable [Sec¬ 
tion 30 (<^)]. The claim of the landlord to enhancement of 
in productive ground of increase in the productive potvers of the 

power. holding of the occupancy raiyat ha.s been recognised. Where 
the increase was caused by the agency or at the expense of 
either the landlord or the raiyat he is declared entitled to 
the whole of the increase ; but where it is due to fluvial 
action, without the agency of expense of either the landlord 
or the raiyat, the increment is, as a general rule, to be 
divided equally between them [Section 30 (c) and (d).] 
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The rapid rise in the value of agricultural produce pressed For rise in 
itself to the notice of the Leg’islature. It was due to several of pro¬ 
causes. In the first place, as the enormus increase in 
'population caused an enormous demand in the food g ains 
which the cultivation of all available lands was hardly 
able to supply, the prices rose under the operation of the 
economic law of demand and sup})ly. Besides, a large and 
ever expanding export trade.^ over and above the demand 
within the province itself, still further raised the prices. 

In the next place, the depreciation in the value of silver 
diminished the purchasing power of the rupee and caused a 
rise in the money value of the agricultural produce. In 
so far as the rise in prices due to the first cause, the zemin¬ 
dar, who shares with the raiyat an interest in the land, is 
entitled to a share in the increase in value of its produce, 
which enhances the value of his interest in the land. The 
efPeet of the second cause was to diminish the value of the 
rent payable in cash to the landlord. Fortunately, however, 
for the raiyats the upward much of the prices of agricul¬ 
tural produce set in after the lapse of several years, raised 
the value of the food grains much ahove the customary raieSy 
and out of all proportions to the rents, paid by them 
to their landlords for lands held by them. The (piestion 
that now pressed heavily for solution was—who, the between land, 
landlord or the tenant, was entitled to pvollt most by the tord and 
change in the economic conditions thus brought about. 

The large mass of litigation between the landlord and the increment, 
tenant at this period was in reality a struggle between them 
for the unearned increment. At this juncture the Govern¬ 
ment felt compelled to intervene and passed Act YIII of 
1885 by which it sought to lay down the principle accord¬ 
ing to which the increment was lo be apportioned between 
the parties. It is recognised that the land-lord was entitled 
to a substantial share of the increased profits, whether it 
resulted from the one cause or the other. The practical 
apportionment of the increase between the zemindar and 
the raiyat was a matter of some difficulty and rules were 
laid down according to which the enhanced rent due to 
the landlord should bear the same proportion as the average 
prices during the last decenial period and a reduction to 
be made to cover the probable increase in the cost of 
production [Section 32(^)]. It is reasonable to allow the 
raiyat reduction of his rent for the reverse causes and 
this has been done in the Act [Sectian 38]. The Act puts 
a check on incessant enhancements. Whether the raiyat^s 
rent be determined by a Court or by private agreement, 
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in either case it shall not be enhanced for fifteen years 
[Section 37]. The grounds on which a settled raiyat^s rent 
may be enhanced have been modified and tlie enhancement 
of his rent by suit has certainly been facilitated, but on 
the other hand, the Act puts a strict limit to the amount of 
enhancement by contract [Section 29]. 

(w>) The Act secures to the occupancy raiyat the power 
to make impromments and enables him to recover his outlay 
incase of eviction [Chapter X]. {h) It restricts subletting 

[Section 85]. 

(w) In payment and realisation of rent insfalmeulfi, the 
Act, while leaving the number and dates of instalments to 
agreement or local usage, provides that an interval of not 
less than three months shall intervene between the institu¬ 
tion of successive suits for arrears of rent [Section 147]. 

{()) The Act abolishes ejectment in execution of a decree 
for an arrear of rent against an occupancy raiyat and requires 
the decree-holder to bring the tenancy to sale [Section 65]. 

(/?) The Act weakens the power of the landlord to use 
the process of dUlraint for purposes of simple oppression, 
though it remains as an instrument for the recovery of 
arrears [Chapter XII]. 

(q) The most important feature of the Act is the power 
it has conferred on the Government to direct the preparation of 
the record of rights in any local area, [Chapter X] which will 
enable both the landlords and the tenants to better understand 
the respective positions and so to avoid the possibility of 
future disputes between the parties. The framing of an 
authoritative record of the status of the tenant and of the 
rent payable by him wi*l protect, him against arbitrary evic¬ 
tion, excessive enhancement and illegal imposts and avert 
agrarian disputes. 

Against all these advantages, must be set some of its 
defects. It does not afford to the raiyat that effectual pro¬ 
tection, which he was entitled to under the ancient law 
and custom and which to a large extent the Bill' that was 
originally introduced into the Council intended to confer on 
him. It was the intention of Government to secure to the 
occupancy raiyat fixity of tenure, fair rent and right of free 
sale and to fecilitate the acquisition of the status of a settled 
raiyat. In the Act however, though facilities have been given 
for the acquisition of the right of occupancy, the fijcity of 
tenure of the occupancy raiyat has been limited to the milage 
alonCy his initial rent left to competition^ and his rent is changed 
from a practically fixed rent to an easily enhandhle one. 
From the difficulty of proving the service of notice, from 



THE GllOWTII or OCCUPANCY KIGltT. 


105 


the defect of such notice, and from the difficulty of proving 
the prevailing rate or the increase in the value of the actual 
produce of the land, the landlord had on\i/ n. nominal right 
of en fiance me iit under the old law. But under the rule, in 
the present Act, of enhancement of rent for increase of prices 
of staple food crops, irrespective of the actual crops grown on 
the land, enhancement is easily obtainable. Thus, while the 
occupancy right may now be more easily acquired and proved; 
its real value has considerably been reduced. 

And lastly, his right to sell his holding has been left No provision 
wholly to custom. The B. T. Act contains no positive 
provision regarding the trafts/erabilUg of occupancy rights. 

A rapid increase of population has raised the demand for land, 
far in excess of the quantity available, and the occupancy 
raiyat’s interest has gradually acquired a market value. About 
80 years after the Permanent Settlement the custom of 
transfering the raiyats’ holding had taken such dee,) root 
that Government found it practically impossible to ignore it. 

A provision was accordingly inserted in the Bengal Tenancy orowtU of 
Bill which intended to give legal recognition to the custom, custom, 
subject to a right of pre-emption in the landlord. It was, 
however, apprehended that the right of free tran fer, if 
conferred on a thriftless peasantry, would inevitably lead to • 
the transfer of the raiyats’ land to the hands of the non- 
agricultural money-lenders—the Shylock-like mahajnnsy and 
reduce the raiyais to a class of landless tenants. Tt was, 
therefore, decided to abstain, at the time, from legislative 
interference and to wait till the custom has further streng¬ 
thened itself. Since the passing of the B. T. Act, however, 
the custom has steadily grown and there is a strong feeling 
in the country that in order to enable the raiyat to tide over 
unavoidable hnancial strain, his credit should be enhanced by 
conferring on him the right of transfer over his holding. It 
has become imperative for Government to step in to regulate 
the custom that has been growing to safeguard the interest Kecossity #br 
of the raiyat as well as the transferee. In Orissa they have *«uch 
already made such a provision. And in the newly consti- provision, 
tuted Presidency of Bengal, the Governor-in-Council has 
recently issued a Draft Bill in the lines of the Orissa Tenancy 
Act to recognise to a limited extent the custom of transferring 
occupancy holdings, which has steadily grown up every where 
in the Province. 

Another chief defect of the Act is that the classijicafion Several 
it has made of the tenants does not each ansi all the interests in 
the land that exist in the different parts of the country, provided for. 
14 
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This has given rise to practical difficulties in dealing with 
tenant rights both in Bihar and in East Bengal, and the 
attempt made during the preparation of the records of rights 
to force each and every tenanc}^ found there into one or other 
of the classes enumerated in the Act, has a disquieting effect 
upon the otherwise jieaceful relationship that subsists between 
the landlord and the tenant. 

It is unfortunate that the Act has made no provision 
for the periodical revision and permanent mainienance of the 
records of rights which is essential for maintaining the cordial 
relationship between the landlor i and tenant. 

'riie Act has not afforded to the raiyat sufficient pro¬ 
tection against the imposition of illegal cesses by the land¬ 
lord. The raiyats generally are so poor and so completely in 
the power of the landlords that they are still found constantly 
to acquiesce in the flagrant violation of their rights by their 
landlords for fear of leorse happening to them, and it has 
become abundantly clear that further measures are required 
to protect those cultivators against the combined efforts of 
the landlords to abrogate the provisions of the Act. ^ 

But inspite of these defects, it must be admitted that 
the Bengal Tenancy Act has for the most part succeeded in 
accomplishing the object it has in view and undoubtedly it 
may be accepted in many respects as the model of rent 
legislation in India which may very well be adopted by the 
other provinces for their own benefit. 


Bengal Land Kevenue Report for 1904-1905. 



PART II. 

THE INCIDENTS OF OCCUPANCY RIGHT. 

We now come to the second part of our discourse, viz, 
the incidents of occnimncy right, 

I propose to deal with the subject under the following 
lieads ;—(1) Who can acquire tlie right? (2) With respect 
to what class of land may the right be ac(piired? (8) How 
may the right be acquired ? (-!<) What are the privileges and 
liabilities of the occupancy raiyat ? (5) How may the right 
be"lost or extinguished? Kach of these will be dealt with in 
a separate chapter. 


CKAFTEA I. 

WHO CAN ACQUIRE THE RIGHT? 

The first question that we propose to discuss is— who can Who can 
acquire the right of occvpancg ? acquire P 

Broadly speaking, it is only the raiyais who can acquire Raiyat only, 
the right. 

But the word ^raiyaf* was not defined in Act X of 1859 
nor in Bengal Act VIII of 1869. Since no definition of the Who is 
term could be given, every case in which there was a doubt ^ 
as to whether a particular tenancy is a tenure or a ^raiyaiV 
holding had to be dealt with on its merits. For even the 
vernacular names of tenancies as to which there may be 
rulings of the High Court, are misleading. What is known 
as ^jofe'* may be a tenure in one district, and a mere ^raiyati* 
holding in anothor; and so of Ualuks^ and other venacular 
expressions. 

The case-law as to the distinction between tennure- Uncertainty 
holders and raiyats before the passing of the Bengal Tenancy 
Act was uncertain and inconsistent, and was built up of 
isolated cases dealing with individual rights, which were the 
complement of the riglits of other persons not before the 
court and therefore were not duly considered, and led to 
much profitless litigation.^ ^J'he Rent Law Commission in 
their report pointed out;—‘^After the fullest consideration 
of the whole subject it appears to us impossible to discover 


^ Finucane and Atnir Ali's Bengal Tenancy Act, 1st Ed, 76. 



108 


WHO CAN ACQUIKE THE RIGHT? 


Test of 
raiyafi hold¬ 
ing. 

Cultivation, 


Receipt of 
rent. 


Heredit¬ 

ability. 

Transferabi¬ 

lity. 


Saleability 
for its own 
arrear. 


Amount of 
rent. 


Original con- 
seption of 
•aiyat. 


any principle of distinction between raiyats and tennure- 
holders or under-tenure-liolders, which will hold "ood univer¬ 
sally or even in the larj^e majority of cases. If ciiKivation 
be taken as the test, a ialukdnr^ tenure-holder or under-tenure- 
holder, may cultivate land forming part of his fahik, tenure 
or under-ten lire, while a person commonly called a raiyat^ 
may not himself cultivate a single square foot. It is impos¬ 
sible, therefore, to say that under all circumstances the 
person who cultivates is a r.Ayat and the Iverson who does 
not cultivate is a tenure-holder. If the receipt of rent from 
persons in the actual occupation of the land be considered 
the essence of a tenure-holder or under-temire-holder, then 
we find raiyatn also subletting and receiving rents from their 
tenants in actual occupation. If fteredifalih'fy be tried, the 
raiyath interest, the raiyai^s holding is heritable as well as the 
taluk. Is irans/eraUliiy the test ? The raiyati inde¬ 

pendently of Acts X of i859 and V^III of 1869 (B.C.) is 
commonly transferable by custom. Is salenhilify for its own 
arrears to be set up as the true distinction ? The landlord 
of his own option brings the raiyat^s holding to sale in exe¬ 
cution of decree for rent, while a tenure or under-tenure is 
not subject to the special law for the sale of under-tenure for 
the recovery of arrears of rent due in resjiect thereof, unless 
it is so saleable by title-deeds or established usage of the 
country. If the quantity of rent (paid ?) by the tenant be 
supposed to be the point of distinction, then in Rungpore, the 
rent of jote varies from one rupee to half a lakh of rupees, 
while in many districts the rent of many taluks is but a few 
rupees. It is true that the rent of tenure-holder or under- 
tenure-holder is not liable to enhancement upon the grounds 
applicable to a raiyat having a right of occupancy; but this 
distintion stops here, for the existing law does not define the 
grounds upon which the rent of a tenure or under-tenure can 
be enhanced. 

Although at the present time and under the altered 
condition of agricultural society, actual culfiration is no 
longer the essence of a raiyati tenure, we think the original 
conception of a ^raiyaf* was that lie entered on the land for 
the purpose of cultivating it or bringing it under cultivation^ 
either by his own personal labour, or that of his servants or 
followers, or by means of persons who would occupy portions 
of land, giving him in return a share of the produce according 
to the custom of the country, and afterwards a money-rent, 
when it suited both parties to make this arrangement. A 
raiyafi holding being created in this manner, it did not cease 
to be such because the raiyat subsequently sublet, (there 
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being nothing either in his contract or in the custom of the Sub-letting 

country to prevent him from doing so) and practically effeot^^ his 

converted himself into a middle-maiiy which is only another atalius.^*' ** 

name for a tenure-holder or under-tenure-holder This 

process of conversion has long been going on in every 

flistrict of Bengal. That while under-going this process 

there should be some doubt as to how far the tenant was to 

be governed by the incidents of the raiyati condition which 

he is leaving, or by those of the tenure condition to which he 

is approaching is only natural.^ It was held under the old 

law‘^ :— {a) That if a person took land and at once sublet 

it he became a middleman (tenure-holder), and did not 

acquire occupancy rights in such lands'^ {b) That if a 

raiyat who had acquired a right of occupancy ‘‘n land sublet 

such land he did not thereby forfeit his right of occupancy^ 

(c) That such a raiyat could not by so doing alter the 
nature of his holding and alter it into an uuder-tenure’\® 

In this state of the law as to the status of the 

raiyat the Bengal Tenancy Act describes a tenure holder 
as ^^primarily a person who has acquired a right to Deanition in 
hold land for the purpose of collecting rents or bringing ® 
it under cultiv^ation by establishing tenants on it,^^ 
and a raiyat as ^^primarily a person who has acquired a 
right to hold land for the purpose of cultivating it 
by himself, or by members of his family, or by hired 
servants, or with the aid of partners,^' and includes in both 
cases the successors in interest of persons who have acquired 
such a right. ^ This definition only crystallises the 

previous case-laws on the subject and lays down that if a 
land is acrpiired originally for the purpose of snhlettingy the 
person acquiring would be a tenure-holder ; but if it is 
acquired originally for the j^urpose of eultivat on he would 
be a raiyaty even though he subsequently sttblet. 

In a case under the old Rent Law Field J pointed t'est of a 
out :—The only test of a raiyati interest which can be 
applied in the present state of the law is, to see i7i what 
condition the land was tvhen the tenaiicy jvas created. If 
raiyats were already in possession of the land, and the 
interest created was a right not to the actual physical 

^ Rent Law Commission Report, dated 29th June, 1880. 

* Ibid, para 19. Field’s Digest^ page 38, Footnote (1). 

* Ram V Luhhi —1W. R. 71 : Hurnsh v Alexander —Marsh, 479. 

* Kali V Ram —9 W. R. 344: Haran v Mookta —10 W. R. 113. 

= 1 B. L. R. A. 0. 81: Jamir v Goaat-12 W. R. 110 

Koshal V Joynuddin —12 W. R. 451. 

® Karu V Lachmipat-;—^ W. R. 16 : Harihar v Jadunath —7 W.R. 114. 

® Act VIII of 1886, S. 36 (2). 
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poisesMioji of the land, but to coiled the rents from those 
raiyats, that is not a ra^nill interest (bat is a tenure). If, 
on the other liand, the land'was junc^le or uncultivated, 
or unoccupied, and the tenant was let into })1i^sicalposses^ 
siou of the land, that would be a raiyaii interest (and not a 
tenure) ; and the nature of this interest so created would not, 
according to a number of decisions of this court, be altered by 
the subsequent fact of the tenant subletting to under-tenants^\^ 
Thus, as a general rule, the raiyats are the cultivating 
tenants, but th(3y may not be cultivators at all themselves— 
they may cultivate their land by hired labour or by under¬ 
tenants^ (or witli the aid of partners). As observed in a later 
case:—IF the original grant was rayali any subsequent 
subletting could not take away the true character of the 
tenancy.The test laid down by Field J in the case already 
cited, however, as pointed out in a subsequent case^, is not 
exhaustive. A person nmy be a tenure-holder not only 
when he has a right to hold land for the purpose of collect¬ 
ing rent but also when he is let into possession of the land 
for the purpose of bringing it into cnltivaiion by edablishing 
tenants on it. So the mere fact that uncultivated lands are 
let out, would not necessarily shew that the person with 
whom the lands are settled is a raiyat^ because uncultivated 
lands may be let out for establishing tenants on them. 
Section 5 of the B. Act makes tlfe point clear by the 
description it has given of the tenure-holder and of the raiyat. 
The character of the tenancy is determined at the time 
of the original grant and Section 5 (2) B.T. Act shews 
that the right to hold the land for the purpose of cultiva¬ 
ting it (in the case or a raiyat) has reference to the incejgiion 
of the tenancy. Where therefore, the original purpose for 
which the land was acquired is clearly shewn, a tenant, who 
acquires land for his own cultivation and subsequently lets it 
out to under-raiyatSj would not lose the raiyati right which 
he originally acquired and convert himself into a tenure- 
holder as between himself and his land-lord. And once the 
original grant is clearly shewn to be raiyati by a lease 
unambiguous in its terms or by other evidence where there 
is no written lease, the mere fact that the tenant sul sequently 
sublet the land would not alter the character of the tenancy.® 
The surrounding circumstances and the subsequent conduct 


' Diirga v. Kali —9. C. L. R. 449. 

* Dhanpat v. Gooman —W, R. Sp. Vol. (Act X) 61. 

* Baidya v. Sudharam —8 0. W. N. 751. 

* Mednapur v. Sham —16 0. W. N. 218. 

* Pramoda v. Asiriiddin —15 0. W. N, 896 fd, in Rajani v. Tusuf —21 
O.W.N. 188. 
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should be taken into consideration, for determining the 
original purpose of the tenancy where the same is not 
clear.^ Hut so far as regards under-tenants the character 
of the tenancy may be changed in that way.^ 

The H.T. Act has further laid down that in deter- 
mining whether a tenant is a tenure-holder or a raiyat 
the court shall have regard to local cnniom. In one of 
the debates on this section Sir Stewart Hailey remarked :— 

We tell the court the first thing they are to look to is 
local custom ; but local custom may not always le sufficient 
to guide them, and then they have to ascertain what was 
the original object of the tenancy. 

Ordinarily, a raiyat or cultivator In Bengal holds no Qunntity of 
more than a few Bifj/uis of land, and the Act has 
therefore laid down as a rebnllable 'pi'caimption of . 

law that a tenant holding wore ihm one hundred Bighas of 
land shall be presumed to be a tenure-holder and not a 
raiyat.'^ But the law raises no converse presinn])tion.® 

Thus it is only the raigais, as defined above, that can Settled raiyat 
acquire the right of occupancy. But all raiyats, however, are 
not entitled to the privilege. In so far as Bengal and North 
Western Provinces are concerned, we have already seen that 
the Regulation Code of 1703 practically took away from the 
cultivator of the soil the privilege of occupancy which they 
had possessed and that Act X of 1859 restored to them, 
though partially, that privilege after the lapse of nearly sixty 
years and conferred on all raiyats— Khndi'afdil and Baikasht 
alike—the same privilege after their occupation of the same Their origion. 
piece of land for the statutory period of twelve 

years. The B.T. Act has attempted to rehabilitate the 
^Klnidkasht* or 'resident^ raiyat of the old Regulations under 
the name of the ^sellled raigaV and has given him enlarged 
means of acquiring the right of occupancy. Ilie idea of the 
right of a ^settled raigal^ owes its origin to the right which 
was known to belong to the Khndkasht raiyats. But a 
Khudkasht raiyat might acquire the peculiar status by 
residence in ihe village, Becognition by the village- 
community W'as no doubt needed to make a new-comer into 
the village a Khndkasht raiyat, but residence in the village 


^ Pramatha v. Nihnani —15 C. W. N. 902. see also Baidya v 
Sudharam —8 C. W. N. 761 : Mrityuvjoy v. Kenatulla —6 C. L. J. 73. 
\ Mahesh V. Madhvrnm —6 C. L. J. 522 

* Selections from pnpevi< relating to B.T, Act^ 483. 

* Act VIII of 1886, S. 5 (6). 

® Tara v. hwar—U 0. L. J. 598= 16 C. W. N. 398. 
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was absolutely necessary to give him the status, though the 
period of his residence might be for much shorter period 
than twelve years. When Act X of 1859 was enacted, 
the village-community was not in existence in Bengal, and 
Act X did away with the element of residence in the village 
and adopted a prescriptive test of occupancy vi:s. twelve 
years’ occupation, whether in the village or out of it. Under 
that Act (as well as Act VIII B.C. of 1869) it was necessary 
for the acquisition of the right of occupancy in land that 
the raiyat should have held the same land for twelve years, 
and if he took up fresh land in the village he had no right 
of occupancy in it until the la])se of a period of twelve 
years. ^ 

The Bengal Tenancy Act makes ^^every person’^ 
holding land ‘‘continuously as a raiyat for twelve y^ears in 
any village, a settled raiyat of that village”.^ Whether the 
raiyat be Khiulkasht or Paikasht, whether he resides in the 
village or not and recognised by the villagers as a member 
of their community or not, he becomes a ^settled raiyat^ of 
the village as soon as he completes the period of fv:€lre years 
in holding (he land, either liimself or through his ancestors. 
He then acquires the right of occupancy in all land for the 
lime being held by him as a raiyat in that village,^ All 
that is necessary is that he should hold land in a village, (i.e., 
included within the external boundaries of the village area), 
continuously for twelve years, though the pariicnlar land 
held by him may be diferent at different times A He 

thus acquires the right of occupancy in any land he holds, 
however short the period of occupation may be, not by 
occupation of, or payment of rent for, the same piece of 
land for a continuous period of twelve years.® And 

every raiyat is presumed to be a “ settled raiyat ” until 

the contrary is proved.® A raiyat is now entitled to add 

to his own occupation the period during which the holding 
was in possession of the person from whom he derives his 
title by" inheritance.'^ But the mere fact that a person has a 
occupancy holding in a village does not give him a right of 
occupancy in bis other holdings in the same village unless he 
is also a settled raiyat there. ^ 


* Amur V Bukuh i —22 W.R. 228. 

» Act VIII of 1885, S. 20 (1). 

» Act VIII of 1885, S. 21. 

‘ Ibid, 8. 20 (2). 

‘ Sarada Mitra’a Land Law of Bengal, 310. 
« Act VIII of 1886, 20 (7). 

» Ibid, 20 (3). 

* Kuldip T Chatur—S C.Li.J. 285. 
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Like the indicate rij^ht of oceiiipaney the inchoate Transferee, 
status of the settled raiyat is not transferable. When the 
status is complete, the raiyat acquires the right of occupancy 
as an incident of his status and though he may transfer his 
occupancy right, he may not by such transier confer the 
status of a settled rai} at on the invnsiferep. Thus a person 
purchasing an occupancy holding of a settled raiyat acquires 
occupancy right only in that holding; but he does not at 
once acquire occupancy right in any other land let to him, 
unless and until he had himself acquired the stati.s of a 
settled raitjai. 

Thus the privileges attached to the status of a settled Right to fresh 
raiyat are the same as regards the right of occupancy, as 
those possessed by the old Khudkasht raiyat, who, if he took 
up fresh land in the same village, held it on the same tenure 
as the old. In those times there was a large margin of 
waste lands in all villages, the resident cultivator had the 
fresh land at his door. There is now but little margin of 
waste in any village of the settled districts, and therefore 
the raiyat, if he wants to add to his holding, cannot always 
succeed in doing so. That he should, however, if succsssful 
in his quest, (and he can only succeed with the consent of 
his landlord) hold such additional land in the same status 
and by the same title, as his original holding, is only a 
rational development of the old customary law of the 
country to suit the modern wants.* 

If a person is a tennre-holder in respect of certain Tenure- 
lands in a village, the fact that he is a settled raiyat 
of any particular land in the village will not give him 
the right of occuj)ancy in the other lands which he holds, but if 
he holds the whole of the lands he holds in the village as a 
settled raiyat be acquires the right of occupancy in other 
lands which he holds a raiyat.^ 

A raiyat holding at fared rates, cannot acquire the Raiyat-at 
right of occupancy under the Bengal Tenancy Act.® 

This was never the law before. Under the Old Regulations 
a Khudkasht raiyat could well have Moknrrari rights and 
he was protected from ejectment at revenue sales, although 
his rent could be enhanced up to the customary limit.^ 

Act X of 1859 and Act VIII of 1869 B.C, expressly divided 
occupancy raiyats into those at fixed rate and those not 


‘ Amir Ali & Finucane*s B.T. Act, 1st ed. 125. 

■ Bujrangi v Mackenzie—^ C.L.J. 476. 

* Bhutnath v Surendra—1^ O.W.N. 1025^11 C.L,J, 98, 

* See Ante. 
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so' and the Revenue Sale law speaks of occupancy niiyats 
at Jixed r'tes/’’^ The Benii^al Tenancy Act does not affect 
any occupancy ri^ht acipiired before its commencement,^ 
so that the raiyats-at-lixed-rates who had already acquired 
occupancy right before, will continue to retain it under the 
present Act. It may also be noted that a raiyat having the 
right of occupancy may subsequently acquire the status of a 
raiyat-at-fixed-rates, and in such a case his occupancy ri^ht 
will remain unaffected.^ 

The law makes no distinction between rent in kind and 
rent in specie. Hence whether the raiyat pay a in kind or 
cash he acquires a right of occupancy by twelve years pos¬ 
session. In some of the Districts of Behar (e.g. Gaya, 
Shahabad and Patna) the holding of land on produce rent, 
known as the BhnoJi system is a regular form of tenancy 
and the raiyat in such eases acquires the right of occupancy.*’ 
So a holding under a Bhagdari tenure (i.e. where also the 
rent consists of a portion of the produce) would establish a 
right of occupancy under the old law as uiKkr the present.^ 
But in other parts of the Province (e.g. East Bengal), 
where also the system of payment in kind prevails extensively, 
the local custom recognises in such cases no right to the 
land in the cnltivatory but merely to a share of the produce 
raised by him. Thus the BargadaVy in the District of 
Pubna is ordinarily a cultivator who, under the terms of the 
contract, is a servant or labourer under the holder of the land. 
A settlement with a BurgadaVy therefore, under which he 
undertakes to cultivate the land for half the share of the 
produce, the remaining half going to the owner, does not by 
itself create the relationship of landlord and tenant between the 
parties. Such is also the case with the Bhagidar or Bhag^ 
chasisy the Adhidar or Adhiyar. But there is nothing in the 
law which prevents any of these persons from acquiring, by 
terms of the contract between him and the person under whom 
he holds the land, the status of a raiyat, and in such a case 
he may as well acquire the occupancy right in the same way 
as other raiyats. 


^ See Ante. 

* Act XI of 1869, S 37. 

» Act VIII of 1886, S. 19; Ram v. Ram—8 C.W.N. 860. 

* Ramdhari v. Mackenzie —10 C.W.N. 361. 

® Secretary to the Board of Revenue’s Report on the working of 
B.T. Act, No. 419A, dated 30th April 1892, quoted in Rampini’s B.T. Act, 
4th Ed., p. 164. ^ 

* Juito V. Baemuftee —15 W.R. 479. 

’ Hurreehur y. Bmessur-^ W.R. (Act X) 17. 
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In a case of tliis description the essential point to be When he is 
ascertained is the datm of the person who actually cultivates raiyat. 
the land. If the cultivator is a mere servant or latmiren 
employed by the holder of the land, he is not a raiyat and 
cannot acquire the occupancy right, and a suit against him 
for the share of the crops deliverable by him, cannot be 
regarded as a suit for rent^ but must be treated as one 
for damages cognizable by the Small Cause Court. On the 
other hand, if the cultivator is a raiyat to whom the land teas 
sfiblety the share of the crops which he undertakes to deliver 
to the lessor on account of the land cultivated by him, is 
reut^* within the meaning of S. 3 (5) of the Act, and on his 
failure to deliver the same a suit for the recovery of its 
money yaliie will lie under the Rent Acts. This fundamental 
distinction was pointed out by the Calcutta High Court 
in the cases note(l below* and if it is borne in mind it is not 
difficult to reconcile the, cases in which apparently conflicting 
views appear to have been held‘-^. Thus where the defen¬ 
dants cultivated the land on Bhag prodncpy and having 
omitted to cultivate it in due course, the plaintiffs called upon 
them to quit the land, but they neither quitted it nor brought 
it under cultivation and then the plaintiffs brought a suit 
against the defendants laying the claim in respect of crops 
for four years, which was restricted to the one-half share, of 
the whole produce, which was explicity described as the 
ua/ik^s share, these circumstances indicate that the plantifts 
had treated the defendants as tenants^ and therefore, the 
defendants coukl in .course of time acquire the right of 
occupancy in the land cultivated by them.*' 

An niider-raiyat could, under the old law, acquire a Under 
right of occupancy in lands sublet to him otherwise than • 
for a term or from year to year^ * but ordinarily he could 

' Shyanui v. Mahomed—I C. W. N. H35; Kadi v. Akad —14 C. 

W. N. 62.4; see :ilso Laiji v. Baihatn-deo —16 C. W. N. 89: Deh v. Ham — 

19 C. W. N. 120.5; Nritto v. Rnjendra —22 Cal. .562. See Imjwrial Gazeiter 
of India, Vol. XXI, 237 : Hast Benyal District Gazetteer, Runp^pur, 114; 

Fields Liindholdimj, &c. 706-708, 714. These authorities do not support 
the position that these persons alwaj's acquire the status of a miyat, 
capable of acquiring occupancy right ns seems to have boon assumed by 
the learned Judges in 19 C. W. N. 1205. 

Sreenath v. Sutherland’s Hcjerences from Mofussil 

Small Cause Court 113: Hhama v. Bajani -I. C. W. N. .55: Kadi v. 

Ahad—n C. W. N. 629: Lnlji v. Barhinndeo ~ IC) C. W. N. 89: See 
Luchmnu v. l[oo1as--l\ W. R. 151 = 2 B. L. R. 27 App.: Mallik v. Ukloo — 

25 W. R. 140 : Jamanadas v. Gawsee —21 W. R, 124: Also Tajnddin —v, 

Ram—1 All. 217. 

^ Lalji V. Barhumdeo —16 0. W. N. 89. 

* Act X of 1859, S. 6. 
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hot acquire the right as he generally held for a term or from 
year to year. The Bengal Tenancy Act, however, does not 
•favour the acquisition of the right by under-raij^ats, as it 
manifestly tends to take away from the raiyat with right of ‘ 
occupancy some portion of the privilege that the law confers 
upon him. The existence of the same sort of right in two 
persons holding the same piece of land, one claiming under 
the other, is in itself an anomaly, and whatever conflict of 
opinions there might have been under Act X of 1859 it may 
safely be said that under the Bengal Tenancy Act an under- 
raiyat can not acquire a right of occupancy.^ Under- 
raiyats may however acquire the right by custom or usage. 
The custom or usage that an under-raiyat should, under 
certain circumstances, acquire a right of occupancy is not; 
inconsistent with, and is not, expressly or by necessary 
implication, modified or abolished by, the provision of the 
Bengal Tenancy Act. The custom or usage, accordingly 
whenever it exists are not afTc(ded by the Act.^ Refer- 
eiKiC has also been made in the Act to under-raiyats having 
or not having occupancy right. 

‘ But a person who may have originally acquired a large 
tract of land, ostensibly with the object of cultivating it 
himself or by his servants or members of his family {i.e* 
a raiyat), may choose to abandon his position as a raiyat, 
underlet the holding to under-tenants, and be satisfied to 
take up the position of, and to convert himself iuto^ n renU 
receivery and to treat the nnd r-tenants as raiyats proper in 
every respect, namely, as persons entitled to acquire a right 
of occupancy and to hold the land against himself without 
being liable to ejectment. He may thus by his conduct 
give those persons, as against himself, the right to remain 
u|^n the land without being liable to be ejected at his ins¬ 
tance which would preclude him from maintaining an action 
for ejectment against those persons.^ 

Under the old law there was considerable difFerence 
of opinion as to whether an indigo concern or firm 
could acquire a right of occupancy. It was contended, 
on the one hand, that an indigo concern or firm had 
no corporate or legal existence, so far as the question of 
the right of occupancy was concerned, which could only 
be recognised in particular individuals, A firm of capitallists, 

' Sarada Mitra’s Land Law of Bengal, 308—309: Alhil v. 

19 C.W.N. 246. 

* Act VIII of 1885, S. 183, Illastratioii. 

» Ibid, S. 113 (1). 

♦ Ma^heeh v. Manhhadra —6 C.L.J. 622. 
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therefore, taking lease of lands from a zemindar and 
transfering their rights to the changhig members of the firm, 
could not by any length of occupation acquire occujiancy 
riglits.' Further, it was urged that as the right could be 
acquired only by the raiyats, the members of an indigo or tea 
concern i,e, an association of persons constituting a nrm, who 
had a large capital, and who had devoted their energy to the 
improvement of the soil for the benefit of the country, as also 
for their own benefit, could not be laid to be a raigat,^ On 
the other hand, it was contended that there was nothing 
in the law to prevent the acquisition of the right by 
such an association.^ There was in fact no reason 
why a firm, cultivating indigo or tea, should not have the 
privilege of ^uraigat, and a cultivating lease taken by it might 
very well be taken to be a lease to individuls who were, at the 
time of the grant, members of the firm, and if there was nothing 
to shew that the original grantees were no longer members of 
the partnership or concern or that they Were dead or transferred 
their interests to other persons, it may acquire the right of 
occupancy in the land.^ The Bengal Tenancy Act has laid 
down that every person who holds land as a raiyat, acquires, 
under certain circumstances, the right of occupancy.® The 
word * person/ as used here must be explained, according to 
the General Clauses Act applicable to all Acts passed by the 
Supreme Legislative Council, as including any company or 
association or body of individuals, whether incorporated or 
not.® This is also the meaning of the word according to 
the Bengal General Clauses Act applicable to Acts passed by 
the Bengal Legislative Council.It follows that an indi¬ 
go or tea concern or firm, whether incorporated or not, is a 
^person/ and so capable of holding land. If a firm cultivat¬ 
ing indigo or tea continues to have the same members and to 
occugig the same piece or pieces of land, or hold land in the 
same village for more than twelve gears, the cultivation 
of lands being carri-d on by the servants of the firm or its sub¬ 
tenants, it may acquire the occupancy right, which the law 
has created for the benefit of the cultivators. For the law 
does not require that a person, in order to acquire 
the right, should he a lonnfide cultivator. An indigo 


* Canan v. Kailash —26 W.R. 117. 

• Batkomttl v. Laidley —4 Cal. 967. 

* Saracla Mitra*s Land Law of Bevgnl, 311. 

♦ Laidley v. Oour —11 Cal. 601 Explained in v. Mackenzie 

—7 C.L.J. 476. 

» Act VIII of 1885, S. 20. 

• Act X of 1897. 

» Act I of 1889 B.C. S2 (32). 
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or tea-cultivating firm would not fall under the definition 
of tenure-holder, because its purpose is not to collect rent 
or to bring the land under cultivation by establishing 
tenants on it, but it may fall under the definition of 
raiyat, because its object is to cultivate the land by hired 
servants.* But though an indigo or other firm may 
technically fall under the definition of a raiyat, we must not 
forget that we must have regard to local custom to determine 
whether a tenant is a tenure holder ora raiyat,^ and an indigo- 
planter or firm of a similar nature will hardly be considered 
as a raiyat in the general acceptance of the country. 

It is wrong in principle to allow a landlord to have the 
benefit of the right which the law int nded to confer only on 
the raiyats. The landloixl, therefore, himself cannot, by culti¬ 
vating his own land, even if he were to use the name of a 
stranger as holding the land, (i.e. Benami) acquire the righ- 
o£ occupancy in the land so cultivated by him. A man cant 
not occupy the double character of landlord and laiya^ 
and acquire the statutory right on the pretence of paying 
rent to himself.^ 

A co-sJiarer out of a body of landlords cannot acquire 
right by holding and cultivating the land and paying the 
proportionate share of the rent to the other co-sharers. Nor 
can he do so by holding land with the permission of th e 
other joint owners who liold other lands by arrangement* ^ 
Even when an occu})ancy right being acquired by a co-sharer 
landlord, is by the operation of S. *22 (2) B. T. Act. 
extinguished, a new occupancy right cannot be acquired in 
the same tenancy by the co-sharer proprietor by whose act 
the occupancy right has ceased to exist. 

An ijaradar or farmer of rent (whether he is known 
as a iiftcadar, halkinadar or viits'ajir) shall not, while so 
holding, acquire by purchase or otherwise, a right of occu- 
occupancy in any land eom|)rised in his ijara or firm.^^ 

If at the date of the grant of a permanent interest* there 
was no occupancy right which had matured, an occupancy 
right cannot be acquired after the date of the grant. ^ 


‘ Act VIII of 1885, S. 5 (2). 

® Ibid (4). See Ante p. HI. 

» Reed V. SriJcisben-ir) W.B. 430 : Radhn v. Ra^hal--12 Cal. 82. 

* Kifteen v. Raja (iinarported) cited in 10 Cal. 45 = 12 C.L.U. 669. 
See also Raghuhans v. Rinhen —2 W.R. (Act X) 92. 

® Ram r. Bhela —37 Cal. 709. 

• Act VIII of 1885 as amended by Act I of 1C07 B.O- S 22 (8), 

’ Akhil V, 29 Ind, Cas. 563. 
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The same rule a])plies to a person occupying land as Landlord’s 
an maignee of the zemindar and cultivating, because of the assignee, 
opportunity thus afforded to him,^ to a muhUeman^'^ ^ 
lesseey such a mnslagir or IhicadaTy^ to a mortgagee holding thicadar* 
under znr4-peshgi lease. Such leases are not mere contracts Zunpeshgi 
for the cultivation of land let, but are also intended 
to constitute a real and valid security to the tenant for the 
principal sums which he had advanced and interest thereon. 

The tenants^ ])ossession under them is in part at least not 
that of a cultivator only but that of creditor operating re¬ 
payment of the debt due to them by means of their security. 

Where a lease is not a mere contract for the cultivation of 
the land let, but is also intended to constitute, and does 
constitute, a real and valid security to the tenant for the 
sum advanced, it can not be made the foundation of a claim 
to a raiijati interest. 

A raiyat by taking a znrpeshgi lease of land of which 
he was previously or then ))ut in possession as a raiyat does 
not lose his raiynii status and divest himself of his right io 
ac<iuire a right of occupancy in the land®. 

It will be seen that an occupancy right can be accpiired Transferee, 
by pnrchiue if the right is transferable by custom or local 
usage. If the right is not so transferable the purchaser 
can acquire the right if he purchase it with the consent of 
the landlord, or if the landlord recognise him as the tenant 
in occupation of the holding in place of the original tenant. 

A person possessing or cultivating land as a trespasser Trespasser, 
can not acquire a right or occupancy®. If he declined to 
have the position of a raiyat paying rent, and held the land 
either stealthily or by setting the landlord in defiance, his 
wrongful possession would give liim no right as a rayat.’' Nor 
can ])Ossession obtained and continued through fraud create 
any right of occupancy.^ 


* Wooma V. Knndan —19 W. R. 177. 

* Oopimohan v. 8hib —1 W. R. 68. 

Ram V. Veryogi —25 W. R. 554 : Issur v, Bhiilca —17 W. R. 242 
Thomas v. Paiichanan —25 W, R. 503. 

* Bengal Indigo Co. v. Raghabar —24 Cal. 272= L. R. 23 I. A. 768 = 
1 C. W. N. 83. Lai v. Mackenzie —19 0. W. N. 229. 

* Ramdhari v. Mackenzie —10 C. W. N. 351. 

® Peer v. Meajan —W. R. (Sp) P. B. 146: Qureeb v. Bhuban —2 
W. R. (Act X) 86 : Oolam v. Poorno~3 W. R. (Act X) 147 . Bhoobanjay 
V. Ram —9 W. R. 449 : Ishan v. Harish —18 W. R. 19=10 B. L. R. App. 6. 
Dabee v. Mnngar —2 C. L. R. 208 : Satyabhama y. Krishna—6 Cal. 66: 
Ishan V. Shama —10 Cal. 41 : Hara v. Ram —14 Cal. 67 : 

^ Wooma V. Kishoree —8 W. R. 238 : Bhubanjay v. Ram —9 W. R, 449. 
Ishan V. Hurish —16 W. R. 19 * Kalee v, Shashonee —26 W. R. 42, 

* Ibid. 
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Servant. 


Liceneee. 


Permmiee ponsemou, or possession by a servant as such 
is not that of a raiyat, and cannot confer tlie right. ^ 

There is a well established distinction between a lessee 
and a licensee. The cardinal distinction is that in the case 
of a lease there is a transfer of interest in land, whereas in 
the case of a license, there is no transfer of interest, although 
the licensee acquires the right to occupy the land.*^ A 
mere licensee, therefore, whose possession is of a permissive 
character not founded upon any right^ or who happened to 
be in occupation of land for twelve years, could not, under 
the old law, nor can he under the present Act, claim the 
right. 


* Wooma V. Bakoo —1.3 W. H. 33.3 . Mohan v. Ram--2\ VV. R. 400. 

® Secretary v. Karana —.35 Cal. 82 : Mohipnl v LaJji —17 0. W. N. 166. 
Mohar v. Ram —21 W. R. 400: Addoyto v. Peter —17 W. R. 38.3, 

♦ U7na V. Roioo—13 W. R. 333. 



dKAD^TElft tt. 

IN WHAT LANDS CAN THE RIGHT BE 
ACQUIRED? 

We now proceed to consider the question with respect In what 
to wkat classes of land the right of occupancy can 
acquired. 

Land must be held for agricultural or Land used for 

purposes, otherwise no right of occupancy can be acquired. Agricultural 
As pointed out by Phear J in a case arising under Act X of Horticultural 
1359;—^^The occupation intended to be protected under pui^oses or 
(Section 6 of that Act) is occupation of land considered 
as the subject of agricultural or horticultural cultivation 
and used for the purposes incidental theretoy such as the site 
of the homestead, the raiyat's or maWs dwelling house and 
so on. 1 do not think that it includes occupation the main 
object of which is (non-agricultural or non-horticultural 
e.^.) the dwelling house itself, and where the cultivation of 
the soil, if any there be, is entirely subordinate to that.**^^ 

And it has been held in all the later cases that there can 
be no right of occupancy in land used mainly for any but 
agricultural or horticultural purposes^. 

The term ^agriculture^ is of wider import than the term Agricultural 
^cultivation,^ It is pointed out in the Oxford Dictionary that 
'agriculture means the science or art of cultivating the soil 
including the allied pursuits of gathering in the crops and 
rearing live stock, tillage, husbandry, farming (in the widest 
sense) ; ^^Culiivationf on the other hand, is defined as mean¬ 
ing the tilling of land, tillage, husbandry. It is obvious, 
therefore, that ^agriculture^ has a much wider import than 
^cultivation. Consequently, a purpose may be connected 
with agriculture but not necssarily ancillary to cultivation.® 

means the cultivation of a garden or the Horticultural 
science of cultivating or managing garden, including growing 
flowers, fruits and vegetables,^ Where land has been let 
out for horticultural purposes, and the lessee held the land 
for the statutory period as an orchard, he acquired an occu¬ 
pancy right therein under the old law,® and the present Act 

^ Kalee v. Jankee —8 W. R. 260. • 

• Saradn Mitra’s Land Law of Bengal, 316—316. 

* Hedayet v. Kamalananda —17 C. L. J. 411. 

* Ibid also Chowdhry v. Oour —2 W. R. (Act X) 40: Kalee v. Janhi — 

8 W.R. 2^. 

• Barry v. Nursing —21 Oal. 129 : Umrao ▼. Mahomed’-^ 0. W, N, 

76»27 Cal. 405. 

16 
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Building. 
Bast^. 
Old Law. 


Under B. T. 
Act. 

Bastu held— 
(a) As part 
of jote. • 


(6) As 

distinct from 
jote. 


does not seem to have made any variation in this rule, esf.e- 
cially as there is nothing in its definition of raiyai which 
e.^cludes a person who has taken land for horticultural pur¬ 
poses. Where a tenant of land han the righl to bring it 
under cultivation lie shall be deemed to have acquired the 
right to hold it for the purpose of cultivation, notwith¬ 
standing that ho uses it for the purpose of gathering the 
produce But if the lease was for the purpose of 

gathering fruits from the trees on the land, it can not be 
affirmed that the lease was for liorticnltural purposes. 

Thus, under the old law, no right of occupancy could be 
acquired in land used for but feting purposes® or of which the 
main object of occupation was the dwelling house/ But 
if a piece of land was nml by the cultivator for his own 
habitation and it was^;ar/ of his entire agricultural holding, he 
could acquire a right of occupancy in it with the rest of 
the land In the holding.® But if the homestead land 
did not form part of an agricultural holding, he had 
no right of occupancy as the rent law did not apply. 
It was decided that where the principal subject of the 
entire occupation was bastu land and the residue, if any, 
of the holding being entirely subordinate, it cauld not be said 
that the homestead land was part of the raiyati holding; 
but it was otherwise, where the principal subject was agricul¬ 
tural land, the building being accessory thereto.® 

Now, under the Bengal Tenancy Act, where the bistu 
land is held by a raiyat toith and as of his arable 
holding, the ordinary provisions of the Act will apply to 
his bastu and he may acquire a right of occupancy in his 
bastu in the same way as he acquires the same in the cul¬ 
tivated portion. Even if the bastu laud is held by a raiyat as 
a distinct holding apart from the cultivable land held by him, 
the incidents of his bastu are to be regulated, in the absence 
of any local custom or usage, by the provisions of the Act 
applicable to land held by a raiyat and he may Ttequire a 
right of occupancy in his bastu as well. Thus, provided a 
tenant is a raiyat he may acquire a right of occupancy 
in his homestead laud, whether it be held as part of his 


Act VIII of 1885, S 5 (2) Explanation. 

Hedayet v. Kamalanand —17 C. L. J. 411. 

8arna v. Blumhardt—9 W. R. 662 . Mohar y. Raw—21 W. R. 400. 
Kalee y. Janki —8 W. R. 260. 

Pagose v. Rajoo—22 W. R. 691; Mohesh y. Bi8honath--24i W. R. 402. 
Ohandesaari v. Ghenah —26 W. R. 162, 
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agricultural hotling or not unless there be a local custom or (c) Tenant 
usage to the contrary.^ Even a tenant who is iiof a rc/tyal 
in resjoec^ o/a. piece of or homestead land but u ^ 

in respect of ihe aijricuUurid land which lie holds in the 
village, and the homestead land is held otherwise than as 
part of the tenant’s holding as a raiyat/’ must be regarded, 
in the absence of any allegation of local custom or usaye, 
as holding the homestead land in accordance with the pro¬ 
visions of the Bengal Tenancy Act applicable to land held 
by a raiyat; such a tenant has, under section 21 of the 
Act, a right of occupancy in the piece of homestead or haslu 
land as well as in the agricultural land in the village of 
which he is a settled raiyat; or, in other wo ds, if a raiyat 
holding jotes with occupancy rights in a village, hoUh lastu 
land in the same village, not ns a rniyittj hut separately from 
his rniynfi holding^ he would, in the absence of a local 
custom to tlie contrary, have a right of occupancy in the 
homestead also.^ If the homestead is under one la7idlord {d) Bastu tmd 

and the jofe under another but in the snme village^ S 182 
B. T. Act applies and he acquires the right of occupancy landlords, 
in the homestead as well.^ The provisions of the Act are 
applicable also to the homestead of a [)erson who is a raiyat, 
although he is not a raiyat of the village in which the 

homestead land is situated, and is not a raiyat of ihe same , v „ . 

landlord as the landlord of the homestead land, or, in other 
words, although he does not hold his homestead under the different 
same landlord under whom he holds his holding and although villages, 
his holding may oe in a different village from that in 

which his homestead is situate.^ That is to say, the home¬ 
stead and the raiyaii need not be in the same village or 
under the same landlord, and S 182 applies even when both 
are different.® Thus provided a tenant is a raiyat, he may 
acquire a right of occupancy in his homestead land whether 
it be held as part of his agricultural holding or not, unless 
there be a local custom or usage to the contrary,® and 
this is so whether he is a raiyat of the same village in which 
the homestead is situated or not, and whether he is a raiyat • 
of the same landlord as the landlord of the homestead land or 

' Act VIII of 1885, S 182, Ilainplni’s 3rd Ed. Notes 670. 

* Oo^am V. Abdul —13 0. L. J. 255. 

* Protap V. Biseswar —9 0. W. N. 416. 

* Hariharv. T)inu^U C. L. J. 170== 16 C. W. N. 636 fg, Kripa v. 

SeiJeh —4 0. L. J. 332= 10 0. W. N. 944. Referred to iu Profap v. 

Biisesar —9 0. W. N. 416: Krishna v, Jndu —21 C L. J. 476; 

Dinti V. Saahi — 22 0. L. J. 221. 

* Kripa v. Sheikh —4 C.L.J. 332=10C.W.N. 944/d. in Hariharv. Dimi 

—14 0. L. J. 170. But See.’Kuldip v. Cheatur.— S C. L. J. 286. 

® Rakhal v. Vina —16 Cal. 662. 
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Goal depdt, 
Minoi etc. 


JalJcar, 
fishery, tank. 


not. But where he is a raiyat of a different village he cannot 
acquire the right of occupancy then and there but must hold 
the bastu continuously for a period of twelve years and 
thereby acquire the status of the settled raiyat of the village.^ 
Even where the holding of a raiyat consists partly of agricul¬ 
tural and partly of homestead land, and he let out the 
homestead portion of his holding, although that portion 
is not agricultural, the incidents of the sublease would 
be governed by the provisions of the B. T. Act having 
regard to the nature of the original tenancy of the raiyat 
and not by the Transfer of Property Act. The sublessee 
is, therefore, an 'iinder-raiyai under the B. T. Act, and, if 
he holds land as a settled raiyat even though not under 
the same but under a different landlord and in a different 
village contiguous to his homestead, he acquires a right of 
occupancy in the homestead under the provisions of S 20 
taken with S 182 B. T. Act, though he has only 
the interest of an under-raiyat with respect to it. For 

the provisions of the Act applicable to land held by a 

raiyat shall regulate the incidents of the tenancy of the 

homestead. This seems to be anamalous.^ Homestead 
here denotes land which is actually used by the raiyat for 
residential purposes and it is not sufficient that its character 
is such as would justify its use as homestead.^ 

Similarly, no right of occupancy can be acquired in 
land used for ArhatSy Ghats, Bazars, Indigo factories, 
manufactories® coal dep6ts^ mines® or quarries.® At 

the same time, the original purpose of the tenancy should 
be kept in view. And although a raiyat, who had taken 
a lease of land for cultivating purposes, might afterwards 
convert it into the site for a shop and receive the profits 
from the shopkeepers, he might yet acquire a right of occu¬ 
pancy therein under the old law ^ as he can do under the 
present. 

The right cannot be acquired in jalkar or fisheries or 
tank, when they are not appurtenant to land acquired or 


' Dina v. 8azhi —20 0, W, N. 650’»22 0. L. J. 219. Bhikhari v. Maha^ 
raj —43 Cal. 196. 

• Krishna v. Jadu-^21 0. L. J. 476«28 Ind. Gas. 889-19 0. W. N. 

914. 

* Sarada Mitra’s Land Law of Bengal^ 816. 

* Banigunj v. Jadu —19 Gal. 489. 

• Jadunath v, Sehosne —9 Gal. 671. 

^ Amir Ali-FinucaneB’ B.T. Act. 2nd Ed. 69. 

^ Khajuruwuissa v, Ahmed —11 W. R, 88. Uohar v. Bam—21 W. 
400. 
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held for cultivation^. But where land was let for cultiva¬ 
tion and there was a tank on it, the water of the tank 
bein^ used for domestic purposes or for irrigation or 
preparation of jute or similar other crops, the tank would 
go with the land as part of the agricultural holding^ 
and if there was a right of occupancy in the land there 
would be a right of 0Gcu])ancy in the tank as appurtenant 
to the land ; but where the tank was the principal subject 
of the lease, and only so much of the land passed with the 
tank as was necessary for it, namely for the banks, there 
could not be any right of occupancy in it‘-*, as tank used 
only for the rearing and preservation of fish, when it is 
not a part of the agricultural holding^. The test to be 
applied is whether the grant is subsidiary to agricultural 
pursuits, or it is merely for the purpose of rearing and 
catching fish^. 

Amay be usedybr the grazing of cattle 
for agricultural pursuits or it may be used for the grazing 
of. cattle required for avocations totally unconnected with 
agriculture. In the former contingency, but not in the 
latter, the holding is used for agricultural purpose and a 
right of occupancy may be acquired therein®. Thus, inorder 
that the occupancy right may be acquired in pasture land 
it is necessary to prove that the grazing was in relation 
to cultivation^ which is the primary purpose for which a 
raiyat acquires the right to hold land. If, as a matter of 
fact, the grazing was in relation to agriculture and if imme¬ 
diately or shortly after the lease had been granted, the 
tenant grazed cattle on the land as subsidiary to agricultural 
pursuits, the inference would legitimately follow that the 
lease was for agricultural purposes and was granted for the 
purpose subordinate to that of cultivation. If that is es¬ 
tablished, the tenant may very well claim to have acquired 
the status of an occupancy raiyat®. But a tenant can not 
acquire a right of occupancy merely by the use of the 

^ Juggohundhu y. Vromotho —4 Cal. 767; Bollye v. AJcram^^ Cal 
761; Sham v. Court —23 W. R. 432. Wooma v. Qopal —2 
W. B. (Act X) 19 ; 8iboo v. Oopal—ld W. R. 200 : Nidhi v. 
Ram —20 W. R. 341 : Jardine v. Surut —3 C.L.R, 140: Uma v, 
Manx —8 C. W. N. 192 : Mahananda v. Mangala —34 Oal 987■■8 
0. W. N. 804. 

• Ihid and Sham v. Court 23 W. R. 432; Juggohandhu v. Promotho 

-—-4 Cal. 767 ; Bollye v. Ahram —4 Cal. 961. 

» Act VIII of 1885, S. 193. 

• Hedayet v. Kamalanand —16 C. L. J. 411»14 C. W. N. 372. 

• Brojohaehi v. Ram —23 C.L. J. 638; Fitz-Patrick v. Wallace —11 W.R. 

281 followed in Latifar v. Forhee —14 0. W. W. 872. 

• Hedayet v. Kamalanand--160, L. J. 411-14 0. W. N. 872, 
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pasture land of his landlord if he does not pay rent for the 
same, though he may acquire a right in the nature of an 
easement^. 


Land taken 
to gather and 
store crops. 


Uthandi 

land. 

Under old 
Law. 


Under B. T. 
Act. 


Char or 
Diara land. 


The // tillering and fiiorage of crops raised by a raiyat 
is clearly a purpose auxiliary to cultivation, and when 
land has been let out for a purpose like this, the provi¬ 
sions of the Bengal Tenancy Act apply, and the lessee becomes 
a raiyat in respect thereof. In such a case the right of occu¬ 
pancy can be acquired in such land‘d. 

In case of the uthandi tenancy^ by which the raiy'^t holds 
a certain area of land, but for which he pays rent according 
to the quantity of the land which he cultivates year by year, 
the rent varying according to the cultivated area, under 
the Acts of 1859 and 1869 if the raiyat paid rent for the 
period he could cultivate, and did not pay when he could 
not cultivate, or paid only for as much land as he could 
cultivate in any year, the holding and cultivation for more 
than twelve years, though discontinuous, gave him a right 
of occupancy^. 

The Bengal Tenancy Act has made material altera¬ 
tion of the law upon this point. In this respect 
uthandi land is dealt with in the Act difEerently from 
ordinarily raiyatJ land, in which, by section 21, 
a settled raiyat has a right of occupancy, no matter 
how short a time he has held it. Section 180 of the Bengal 
Tenancy Act prohibits the acquisition of an occupancy right 
in land ordinarily let under the custom of uthaiidi until 
that particular land has been held for kvelve years c onti- 
nnously^. A right of occupancy, therefore, cannot be 
gained in a piece of land held on the system, if the 
possesion of the land has not been continuous, though it 
may have commenced more than twelve years previously. 
Section 19 of the Act, however makes an exception in 
favour of the right acquired before the commencement of the 
Act, by operation of any enactment, custom or otherwise. 

In the case of Char (which means a sand bank formed 
in a river or which accreted to its bank) and I)iara (which 
means an island formed in the bed of river) ^ lands which 
are always under the risk being of diluviated and sometimes 


^ Barada Mitra’s Land Law of Bengal^ 318. 

• J>tna V. Satihi —22 0. L. J. 219. 

* Dwarha v. Nahoo —14 W. R. 193 ; See also Premananda r, Sunndra 
—20 W. R. 329. 

* Beni v. Bhuhan —17 Cal. 393. 

• Wilson’s Glossary. 
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imciilturable, the law has provided that the mere fact of 
occupation of such lands as a raiyat by a settled raiyat is not 
sufficient to create any rig-ht of occupancy in them. They 
must also be held ‘for twelve continuous years^ before the 
right can be accrued. C/iar or Dial a land may, however, 
ill due course of time be so permanent in character that the 
Collector of the District may declare that they have ceased 
10 be Cha- or Diara land and then a raiyat may acquire the 
right of occupancy in them in the same way as in any 
other land^. 

Ho has the same right in any land which has accreted Accretion, 
to his jote as he has in his original holding ; and when a 
raiyat has occupancy right in a jotCy he is entitled to hold 
such accreted lands as an increment to that jole'^y and 
with right of occupancy in it; but where there is no 
pre-existing right to the land of an occupancy raiyat no such 
right is annexed to the accretion to it*'. 

The right of occupancy can not ordinarily be acquired Proprietor’s, 
in land held by the proprietor of an estate as his private 
hmdy known in Bengal as khamar, NiJ, or Nij-joiey in Behar Distinction 
as Ziraety NiJ, Sir, or Knmai, and in Orissa as Majhas and between 
by other namesThere is a distinction long and deeply 
ingrained in the mind of the agricultural population of Bengal ^ 

—the distinction between that portion of the land which, 
under whatever circumstances it is acquired or appropriat¬ 
ed, and by whatever denomination it is known, whether 
as Sir, khamar, or Zirat, was recognised as being in a special 
and exclusive sense the private property of the Zemindar, 
as distinguished from all the rest of the cultivated or 
cultivable area, which may be called raiyati land, and in 
respect of which the Zemindar^s rights are merely to 
receive a share of the produce or its equivalent in money®. 

Having regard to the efforts made by landlords in some 
parts of the country, under the existing law, to get into 
their own hands as large an amount of the raiyati land 
as possible and convert it into khamar land, it has been 
thought necessary to make it clear that the existing 
stock of khamar lands can not hereafter be increased 
and that all land which is not khamar shall be 

» Act VIII of 1885, S. 180. 

• Qourhariy, Bhola —21 Cal. 233 ; Gohindmani y Dinohandhu^l6 

W. E. 87 : Alimoollah y Shahehoolla —16 W. R. 149 : Bhagabat v. 

Deerghijoy —16 W. R. 95 —8 B. L. R. 73 j Finlay v, Gopce—24 W. 

R. 404 not followed. 

• B«nt V. Chaturi —33 Cal. 444=* 4 C. L. J. 63. 

* Act VIII of 1886, S. 116. 

* Selection from the Record of Government of Bengal, 62—63. 
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deemed to be raiyati land and that all land shall be 
presumed to be raiyati land till the contrary is proved 
These lands were let out occasionally on rent in specie, but 
more generally at half the produce or even a smaller share. 
The letting, in fact, did not, according to ancient theory, 
create the relationship of landlord and tenant between the 
proprietor and cultivator, nither did it create in favour of 
the latter any interest in the land so let out. It was r ally 
cultivation by hired labour, a share of the produce being 
taken by the labourer as remuneration or wages The 

principle of the Rent Acts of 1859, 1869 and 1885 is that 
the proprietor is entitled to hold and cultivate such land by 
hired labour in any year he pleases. The mere occupation 
for a number of years by a raiyat does not make the land 
raiyati and deprive the landlord of the right of re-entry at 
the end of any agricultural year. The raiyat cannot 
acquire a right of occupancy or even the status of a non¬ 
occupancy raiyat simply by occupation and payment of 
rent, as he may with respect to ordinary raiyati lands *. 
But notwithstanding that a piece of land was originally the 
private land of the proprietor, he may by his conduct, waive 
his right to hold it as non-raiyati and make it raiyati 
The Rent Acts provide that if any such land has been held 
under a lease for a term of years or from year to year the 
raiyat does not acquire therein the right of occupancy 
but if such land be let out to a raiyat but not for a term of 
years or from year to year, it is impressed with the character 
of ordinary raiyati land and occupancy rights could be 
acquired in it by twelve years^ continuous possession 
The acquisition of occupancy right by a tenant in an 
alleged kamat or zirat land cannot be prevented, unless 
the landlord proves that when the holding was first created 
it was held under a lease for a term or from year to year. 
If it was not so initially let out, the execution of a kahuliyat 
for a term by the tenant during the continuance of the 
tenancy does not afBect his status or bar the application of 
the provisions Chapter V.’^ A tenant of kamat lands 

* Ihid^ 189; Bee Ajodhya v JBam—13 C. W. N, 661: Herbert v Chatter 

—13 C W. N. 664. 

* Sarada Mitra’s Land Law of Bengal, 321. . 

» Ibid, 322—323; Act VIII of 1886, S. 116. 

♦ Ibid, 323. 

» Act X of 1869, S. 6; Act VIII B.O. 1869; Act VIII of 1886, S. 116. 
See also Bhugwan v. Jugmohan —20 W. R. 808: Ashraf v. Ram —23 
W. R. 288 :— Damodar v. Balgliesh —13 O. L. J. 512 P, O. 

• Oourharee v. Biha^ee- —12 W. R. 2783 B. L. R. App. 138. See 
also Rajiuddtn v. lewar —17 C. L. J.686: Venonath v. Meghu-^B 
O. L. J. 181. 

^ Maaudan v. Qudar —1 0. L. J. 466. 
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does not acquire a right of occupancy by holding it 
over after the expiry of his lease Unless the proprietor 
takes the precaution indicated by the concluding words of 
Section 116 of the Bengal Tenancy Act, that is, ^^when 
any such land is held under a lease for a term of years or 
under a lease from year to year or in other words, he lets it 
out for a term, he cannot prevent the accrual of the occupancy 
right in such land. 

The Bengal Tenancy Act provides for the private lands Tenure- 
of the proprietors only, i,r,, of persons owning an estate or holder'^ 
part of an estate lo may, therefore, appear that 
the right to have khamar lands belongs only to pro¬ 
prietors within the meaning of the Act, and that tenure^ 
holders such as Patuidars or Ijatdars, as such, can have 
no such right But it may be pointed out that the 
Rent Acts of 1859 and 1869 spoke of ‘'proprietors of an 
estate or tenure and they evidently meant tenure-holders 
who succeeded in obtaining leases of the entire villages 
including raiyati as well as non~raiya(i lands e.y, Painidars^ 

Ijardars, Thiccadars. The character of a piece of land should 
not change by the mere transfer by the proprietor of his 
right by way of a Patni or other leases of similar nature. And 
we are not justified in concluding that only persons who are 
‘ proprietors ’ within the meaning of the Bengal Tenancy Act 
are entitled to have private lands If, iherefore, a tenure- 
holder has private lands the rules governing the accrual of 
occupancy right in such lands of the Zemindar govern, and if 
he has not, or in other words, such lands become, on the 
grant of the lease, raiyati lands, occupancy right will arise 
therein in a way similar to that in which such right arises in 
ordinary raiyati lands. 

Service tenures {Chakaran) are found in some parts of 
the country, being a remnant of the old system under which tenures— 
public officers and the servants of the village were paid by 
grants in land instead of by money salaries. Somewhat 
similar are the Ghatwali tenures of Beerbhum and elsewhere, 
orginally granted for keeping mountain passes against the Distinction 
Maharatta and other invaders Regarding them it p^bHo^and 
should be noted that a service tenure created for the perform- privnte. 
ance of services private or personal to the Zemindar^ may be 


' Kalihar v. Rupan —12 0. W. N. 439. 

» Act VIII of 1886, S. 8(2). 

» Rempini’s Bengal Tenancy Act^ 4th Edition, 403; Einucane and 
Amir Ali *0 Bengal Tenancy Act, Ist Edition, 467* 

* Sarada Mitra’s Land Law of Bengal, 824, 

® Field’s Introduction to Begulatione 40—41« 

17 


Under old 
Law* 


Under B. T. 
Aot. 


l30 IN WHAT LANDS CAN THE RIGHT BE ACQUIRED? 

resumed by Zemindar, when the services are no longer 
required or the grantee refuses to perform them. In 
such a case the holding of land for service, though the service 
may be called rent in the broad sense of the word, creates no 
right of occupancy or any other statutory right recognised 
by the law ^ But when the grant is for services of a 
public ualurcy in other words, when lands are heH upon a 
grant subject to a burden of s rvice and not merely in lieu of 
wages, so long as the holder—the grantee—is able and 
willing to perform the services, the zemindar has no right 
to put an end to the tenure whether the services are required 
or not®. But where the holder refuses to perform those 
services, the consideration for his being allowed to continue 
in possession will wholly fail and he will be liable to be 
ejected, however long he may have held the land®. 

Having regard to the language of Section 6 of Act X of 
1859, it was held that aright of occupancy might be acquired 
even in Chawkidari chakaran lands by tenants who had culti¬ 
vated or held such lands for twelve years, and this conclu¬ 
sion is not affected, even if we assume that the tenants were 
originally merely tenants-at-wilP. But the judgment in 
that case was based on the law as to the acquisition of the 
right of occupancy as it stood under Act X, uncontrolled in 
any way by any consideration of the incidents which are 
peculiar to the service tenures. 

The Bengal Tenancy Act does not lay down any rule of 
law with respect to the acquisition of occupancy right in lands 
held under the service tenure, but it has expressly provided 
that nothing in it shall affect any incident of a service tenure®. 
These incidents however are nowhere specified. That the 
acquisition of a right of occupancy by a raiyat takes away a 
considerable portion of the interest of the tenure-holder in the 
land cannot be denied. The right is permanent in its chameter 
and the interest created is substantiaL When the next 
Ghatwal takes possession after his appointment, if he is to 
the land subject to the right of occupancy of the raiyat he has 
not all that , he would otherwise be entitled to as a Ghatwal. 


‘ Radha v. Badhu —22 Cal., 928: Bhimapaiya v. Ram^22 Bom., 
422 : Anaar v. Orey —2 O.L.J. 403. 

• VenJeata v. Sohhandri—10 C.W.N. 161 ; 2 C.L.J. 1 P.C. following 
Leelanund v. Munoorunjun —13 B.L.R. 124 ; L.E.I.A. Sup. 181. 

* Hurrogohind v. Ramratno —4 Cal. 67. 

* Ram V, Bam —31 Cal., 1021 referring to Thaeoorani J)a88i*8 case 

-^B.L.R. Sup. 202 =3 W. R. (Act X.) 29 : Ryder v. Bhoopendra — 
16 W. R. 231 followed in RaTchaldas v. 13 C.L. J. 109* 

16 C.WN. 109. 

• Act VIII of 1886, S. 181. 
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The act of the previous Ghatwal in no*t cultivating the land 
himself, either from incapacity or unwillingness, or in his not 
cultivating the land through hired labour, would thus render 
the land of less value to his successor. If it be once conceded 
that the successor of a Ghaiival takes possession of Ghattvali 
lands free from all incumbrances created by his predecessor, 
i.e,y he is entitled to the possession of the land in the same 
condition as it was at the time of the first creation of the 
tenure, subject to any rights imposed upon it by the Govern* 
ment, it is difficult to say that the land may be encumbered 
by statutory rights such as rights of occupancy or non-occu¬ 
pancy^. Thus, as pointed out in the ease noted below:—such 
rights, if permitted, would have the effect of permanently inter¬ 
cepting very substantial portion of the usufruct of the land, the 
enjoyment of the whole of which, however, is, by the very 
constitution of the tenure, deemed essential for the subsistence 
of the holder of the office and for the efficient discharge of the 
duties incident thereto The growth of such rights 

would, therefore, seem to be inconsistent with the nature of 
service tenures. But a custom or local usage might grow up 
in any particular area as to the recognition of occupancy rights 
and it might be binding on successive Ghatwals. But 
the restriction on the growth of occupancy or non-occupancy 
rights in Ghaiwali (and other service) lands is for the benefit 
solely of the Ghaitoal. This reason ceases to be applicable 
where the land ceases to be held by the Ghatwal, When 
therefore the Zemindar unlawfully dispossesses the Ghatwal 
and settles the land with a raiyat the latter acquires non- 
occupancy and occupancy rights against his landlord. The 
Zemindar’s position is not improved if upon resumption of 
the Ghattonli lands by Government, they are subsequently 
settled with him®. A ^ raiyati'* interest can be acquired 
in Chahran lands which had been resumed by Government 
and transferred to the Zemindar'* and so the occupancy 
right may accrue in such lands. 

The mere fact that the tenants holding under a Chowkidar 
on the Chowkidari Chakran lands, paid rents for more than 
12 years, would not necessarily shew that at the time when 
the grant was made by the landlord to the Chowkidar, it 
was the intention of the parties that the Chotvkidari tenancy 
should be that of a middle man. If at the inception of the 
tenancy it was a middle man’s interest and if the Chotokidar 


^ Maheah r. Pran —1 O. L. J. 138. 

* Upendra v. Bam —33 Oal. 630. Quoted in Babu v. Purna —10 0 .L. J. 602. 

* Bahu V. Puma —10 O. L. J. 602. 

* Bipin Y, Tincowri —13 271 = |6 O.W.N. 976. 
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let out the lands to cultivating raiyats the latter might acquire 
right of occupancy therein; but if at the time of the grant 
it was intended that the grantee was to hold it himself and 
enjoy the proceeds thereof in lieu of the services to be 
rendered by him, it could not be said simjdy from the fact 
that he sublet the land to somebody else that person would 
acquire a right of occupancy against the landlord.^ 

Lands acquired under the Land Acquisition Act, 1894, 
and the Cantonments Acts, 1889, become the property of the 
Government or the local body or Railway Company for whom 
they are acquired. It often happens that such lands are 
temporarily not required by them. And formerly, if they were 
temporarily sublet to agricultural tenants, occupancy rights 
might accrue and these had to be re-acquired again on pay¬ 
ment of compensation when lands were again required for 
public purposes. This consideration deterred them from tempo¬ 
rarily subletting such lands when this course might be 
followed with ad vantage. ^ On this ground an amendment 
has been made in the law the effect of which is to bar the 
acquisition of occupancy and even non-occupancy rights in 
such lands. 3 

It was held by the Calcutta High Court that occupancy 
rights might accrue in those areas which had been included 
within the town of Calcutta^ subsequent to the passing of 
the Bengal Tenancy Act, 1885,“* But it is now considered 
undesirable that the Act should have any application to the 
town of Calcutta as it is now constituted or as it 
may hereafter be constituted under any future extension 
or modification of its boundaries. Hence the law has 
been amended.® But existing rights have been saved.® 

It seems that under Act VIII of 1885 before its amend¬ 
ment by Act 1 of 1907 B.C. right of occupancy might be 
acquired in urban areas. Such was also the case under Act X 
of 1859.^ But the provisions of the Act, which are 
intended to apply to agricultural areas, are now considered 
to be unsuitable to such Municipalities or portions thereof 


^ Upehdra v. Ram —33 Cal. 630. 

• Notes on tho clauses of the Bill of 1006 for amending Bengal 

Tenancy Act. 

» Act 1 of 1907 B.O.S. 116 

• Biraj v. Chpestvar —27 Oal. 208. 

• See Explanation to Section 1, Act VIII of 1885 added by Act 1 of 

1907 B.C. 

® Sub Section (2) added to Section 19 of Act YIII of 1886 by 
ditto. 

^ ffussan V. Oohinda —9 C.W.N, 141, 
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as are mainly urban in character. Accordingly Government 
is given the power to withdmw, by notification from the 
operation of the Act such Municipal urban areas when it is 
satisfied that such withdrawal is expedient.^ A right of 
occupancy, therefore, can be acquired in agricultural lands 
within a Municipality unless it is excluded from the 
operation of the Bengal Tenancy Act by a Government 
Notification. Even after such Notification rights already 
accrued are not affected. 

Neither Act X of 1859 nor the Bengal Tenancy 
Act applies to lands leased to tea-planters in the Western 
Duars for cultivation of tea or to lands leased in Jalpaiguri 
under the Waste Lands Rules. It follows that occupancy 
rights cannot be acquired in such lands, except by contract. 
The tenants of the tea-planters in the tea gardens of the 
Western Duars are mere squatters or coolies, and it was 
intended by the Notification extending the Act to Western 
Duars, to debar them from the acquisition of occupancy 
rights by mere length of ocupation.^ 

When a raiyat reclaims any waste land he can acquire 
occupancy right under the 12 years' rule; but when a land¬ 
lord reclarms any waste land, no raiyat can acquire the right 
in the same during a period of 36 years from the date when 
the raiyat is introduced.® 

Under the old Acts, a right of occupancy could be 
acquired in an undivided share of land,^ But under the 
Bengal Tenancy Act no such right can be acquired therein.® 
For it is only in a raiyat's holding that the right can 
accrue, and the word ^ holding ' has been defined as a parcel 
or parcels of land held by a raiyat and forming the subject of 
a separate tenancy."® And a parcel of land means land defined 
by metes and bounds^ and cannot include an undivided 
share. 

* Report of tho Select Committee on the Bengal Tenancy Act 

Amendment Bill 1906. 

• Amir Ali A Finucano*s B.T. Act.^ 1st Ed. 38. 

» Act VIII of 1885, 178 (i) A (tii). ' 

♦ Jardinev, 8arut —3 C.L.E. 140: Baidya y, Sudharam —8 O.W.N. 

761 . 

® Hari y. Banjit —25 Oal.', 917 = I.O.W.N. 521: Baidya v. Illim —25 
Cal. 217=2 0. W. N. 44.- See also, Harihol v. Tasimuddin —2 
C.W.N. 680; Ahdtilla v. Oolam—2 C.L.J. 10. 

• Act VIII of 1886, S 3 (9). 

» Parhati v. Mathura-^16 O.W.N., 879. 
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HOW CAN THE RIGHT BE ACQUIRED? 


How acquired The next question that we proceed to consider is how 
the Tight of occupancy is acquired. From what has already 
(i)By holding been stated, it will appear that in order to acquire the right 

as raiyat. of occupancy in a plot of land it is necessary in the first 

place that it should be held as a raiyat in the sense already 
explained. So that if it is held in the right of a landlord or 
any intermediate holder^ such as an ijaradar or farmer of 
rent or a tenure-holder or even an under-raiyat no right can 
accrue in it. 

Acquisition The acquisition by a raiyat of the proprietary interest in 

by raiyat of the estite wciuld not prevent his acquiring an occupancy 
Sr*-**'" right in his holding, if after his purchase he continued to 
* * hold the land as a raiyat and if the relationship of landlord 

and tenant existed between himself and the proprietors'. 

Similarly, a raiyat is not debarred from acquiring the 

occupancy right in a plot of land owing to his being 

subsequently jointly interested in the land as an ijaradar or 
farmer^. So the acquisition of a niukarari right did not 
prevent him’ from acquiring the right of occupancy in the 
same land^. 

Suspension I'' ^ land, (which requires twelve years 

thereof. continuous occupation), where it is shewn to have come into 
possession of the plaintiffs* ancestors as raiyats in 1884 and 
from then till 1908 it continuously remained in the possession 
of the plaintiffs and their ancestors by whom it was thoroughly 
cultivated, but during eight years out of that period the 
plaintiffs* ancestors were ijaradars of a considerable aiea 
which included that plot, and notwithstanding this, they 
still continued to hold as raiyats^ as they had done’before, 
without any break in the occupation or change of its 
character, the utmost that can be said is that during the 
currency of the ijara the active operation of the possession as 
a means of acquiring the right of occupancy was suspended 
and remained in abeyance, but there was no interruption 
in the continuity of this possession by the possession of any 
other raiyat, and as the plaintiffs have held the land in 


• Maaeyh y, Bhdgdbati —18 Cal 21. 

• Act VIII of 1886, S. 23(3). 

• Bama y. Bam —19 0. W. N, 868, following Nilmadhah y, 8hihu —13 

Yf, 410 j Ematn v, 4^ar —^2 W. R. 138; Purdeg v, Parfab—11 W. R, 26, 
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question for twelve continuous years/ excluding from 
computation the period of eight years during which there 
was a suspension of effective possession, they acquired a right 
of occupancy in that land *. 

The acquisition of the right does not depend upon Holding 
holding under and payment of rent to the rightful owner*^, under 
The right grows from the mere circumstance of the raiyat’s 
holding and cultivating the land and paying the rent due in 
respect thereof®. It has been held by a Full Bench^ that an 
agricultural tenant who enters upon land, whether it be 
firm or alluvial®, and holds under a defacto proprietor bond 
fidey is entitled to be treated as a raiyat even as against the 
true proprietor (tud so becomes capable of acquiring the 
right of occupancy), although the defacto proprietor is 
subsequently proved to be not the real owner®. Accordingly, 
if a person in wrongful possession of land let it to a riiyaty 
who held it for the full statutory period, upon payment of 
rent, the raiyat acquired the statutory right. In order to 
make this principle applicable, it is essential that the lessor 
should be in possession of the disputed property as defacto 
landlord and that in good faith he should have inducted into 
the land a cultivator who had accejded the settlement in good 
faith; and want of good faith either on the part of the 
lessor or the lessee makes the rule inapplicable^. But, 
as pointed out in the cases noted below®, this principle is 
an encrochment upon the ordinary rule of law that a grantor 
is not competent to confer upon the grantee a better title 
than what he himself possesses, and the Courts have 
repeatedly noted that the doctrine must be cautiously applied 
and is not to be extended. Thus the Court refused to apply 
it to zerait land,® or in derogation of the rule of Lis 
pendens^ 


* Jasimuddin v. Beni —17 C. W. N. 881 = 19 Iiid Cas 636. 

* Ameer V. Bheo —19 W. R, 338; Sreematy v. Radhika —1 0. L. R. 388. 
® Zoolfan V, Radhika —3 Cal. 6^=1 C. L. R. 388. 

* Binad v. Kahi —20 Cal. 708. 

* Nunda v. Banomali —29 Cal. 87l ; Rajendra v. Nanda —19 0. L. J. 

695. 

® Ameer v. Sheo —19 W. R. 338; Zoolfan v. Radhika —3 Cal. 660=1 0. 
L. R. 388. 

’ Krishna v. Mahomed —34 Cal. 109; Peary v. Radhika —6 C. L. J. 9 
Tapu V. Tafayet —19 C. W. N. 772=20 C. L. J. 663 ; Kazi v. Burendra —5 
C. L. J. 33 1 Upendra v. Protap —31 Cal. 703= 8 0. W. N. 320. 

® Upendra v. Protap —31 Cal. 660=8 C. W. N. 320; Durgi v. Qohar* 
dhan—20 0, L. J. 448. 

* Sharoop v. Joggessur —26 Cal. 664; Jonah y. Rokihnddin —1 0. L. J, 
308= 9 C. W. N. 671. 

Madan v, RajkUhor — 17 0. L. 384. 
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Similarly if he was inducted into the land by a 
lessee or ijnradar or other intermediate holder, the expiration 
of the latter's lease no way afPected the accrual of the right in 
favour of the raiyat under Section 6 of Act X of ISW^ as 
under the present Act. For although the ijaradar has 
only a limited interest in the property the moment he 
brings the cultivator on the land, the latter becomes a 
raiyat whose status is defined and whose rights are 
regulated by the provisions of B. T. Act. His possession, 
therefore, in its inception is lawful and as he becomes a 
raiyat he acquires the right of at least a non-occupancy 
raiyat^, capable of acquiring the status of an occupancy 
raiyat by holding land for the statutory period. 

If a raiyat had been inducted into the laud by one of 
seveml co-owners^ or the holder of a life-estate, a mort¬ 
gagee in possession, he is entitled to claim a right of 
occupancy in the same way as if he has come into possession 
at the instance of the absolute and rightful owner. It is 
quite immaterial whose tenant he has been, provided he has 
held the land bond-fide as a raiyat and has paid rent therefor^. 
If the land was so held, the right is acquired even if no rent 
was paid for some years^. 

But although rights of occupancy may be acquired by 
holding land under a person having no title in the land, a 
trespasser himself could not acquire such a right®. In 
order to have the benefit of the enactment the person must 
be in bona-fide possession upon payment of rent. Accord¬ 
ingly, a raiyat who secretly possessed himself of land and 
pays no rent for it has no right of occupancy in that land®. 
Nor can possession obtained and continued by fraud create 
any right of occupancy^. 

Permissive possession, not founded upon any right, such 


• Qholam v. Uarieh —17 W. R. 652; referred to in Radha v. Milan — 
18 0. L. J. 23 : See Ichamoyi v. Kailash^lS C. W. N. 338. 

• Atal V. Lahhi^lO 0. L. J. 66. 

• Kali V. Bhagaban —17 0. L. J. 431 j 8heo v. Ram —8 B. L. R. 106 
Zoolfan V. Badhika —3 Cal. 660. 

• Narain v. Opnit—9 Cal. 305 ; Musyatulla v. Noor —9 Cal. 808. See 
Ichhamoyi v. Kailash —-18 C. W. N. 358. 

• Peer v, Meeah —W. R. Sup. F, B. 136; Qholam v. Poomo —8 W. R. 
(Act X) 147 5 Qhreeb v. Bhuhan-^Z W. R. (Act X) 86. 

® Ohareeh v. Bhuhan —2 W. R. (Act X) 86; Qholam v. Poomo—3 
W. B. (Act X) 147; See also Brojohaei v. Ram—23 C, L« J. 688. 

’ Bhuhanjoy V, Ram—9 W. R. 449, 
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as that of a servant or licensee^ though for twelve years, can¬ 
not confer the right. ^ 

The acquisition of the right does not depend on the Cultivation 
raiyats^ cultivation. It is not necessary that the raiyat raivat 
should cultivate himself the land in his occupation. If the ne^owary.^ 
land is acquired primarily ybr that purpose^ cultivation carried 
by any one of the methods indicated in S. 5(2) would impress 
on him the status of a settled raiyat of the village^, capable 
of acquiring the right of occupancy. And, whether he let 
out the land to others for purposes of cultivation, taking 
from them a share of the produce by way of profit, or 
whether he has it cultivated by members of his family or by 
labourers, his position is the same®. The lav does not 
require that a person in order to acquire the right should be 
a bona-fide cultivator. .Even if the raiyat sever himself 
entirely from the cultivation of the land and make 
himself a mere receiver of rent, he retains the character of a 
raiyat. The provisions of the B. T. Act are applicable to 
all lands used for agricultural purposes and are not restricted 
to such lands alone as are actually under cultivation^. 

It was said in an early case that for the acquisition of 
a right of occupancy only two conditions were necessary :— necessary. 
{a) the cultivation or holding of land for a period of twelve 
years, and (b) that the person holding or cultivating the land 
should be a raiyat®. But it was provided in the former 
Rent Act that a raiyat had an occupancy right in land so 
long as he paid the rent payable on account oE the same®.^^ 

It was accordingly held that though non-payment of rent 
did not bar the acquisition of occupancy right, payment of 
rent was necessary to maintain it, and non-payment rendered 
a raiyat liable to be evicted. And though non-cultivation 
of land, coupled with non-payment of the rent, might he 
sufficient to be justify the conclusion that tenant had rdin- 
quished the land, mere non-payment of rent was not in itself ^ 
sufficient to shew that there was no subsisting right of 
occupancy But non-payment of rent may be a valid 


‘ Meherali v. Bamrutan —21 W. R. 400; Addoyto v. Peter —17 W. R. 
388 j Kaheel v. Radha —16 W. R. 146; TTooma v. BoJeu —13 W. R. 333. 

» Finuoane and Amir Ali*s B. T. Act, Ist Ed. 120—121. 

• Brinddban ▼. Uear —(1864) W. R. (Act X) 1; Ram v, LuJrhi —1 
W. R. 7l j Kali Y. Amiruddin —^9 W. R. 679. 

• Dtna y. Sadhi —22 C. L. J. 219. 

• Karian y. 9 Gal. 304—11 0. L. R. 417. 

« Act X of 1859, S. 6 ; Act VllI B. 0. of 1869. 

» Rilmani y. Sawotan—16 Cal 17 ; Soe also Mem y. Chand—12 Cal 
116 ; Maayatulla y. Nur Zahan —9 Cal. 808«>12 C. L. R. 8891 
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ground for holding that the land was held not by a raiyat 
but by a trespasser.' When the relation of landlord and 
tenant has once been proved to exist, the mere non-payment, 
though for several years, is not sufficient to show that it 
has ceased.^ 

Bent in A raiyat who paid rent in hind but who had held or 

money or cultivated the land for a period of twelve years had a right 

“ ‘ of occupancy in the land so held or cultivated by him so long 

as he paid the rent (though in kind) for the same, ® The 
matter has already been sufficiently discussed. 

(ii) In the second place, the right of occupancy is acquired 

By twelve ^ raiyat occupying a piece of land for a period of twelve 
occupation, yeare except in the case of a raiyat who has already acquired 
the status of the settled raiyat of the village in which case 
no period of occupation of the land isi^equired. 

Wholly or The holding of land for twelve years may be wholly 

partly before ^j^oUy after or partly before or pattiy after the 

ora er c . p^^ggjjjg ^ of 1859 to entitle the raiyat to a right of 

occupancy ^ and the Bengal Tenancy Act has laid down the 
same rule of law. ® 


Ancestor’s A raiyat is also entitled to the benefit of the occupation 

occupation. father or other person from whom he has inherited, 

A person shall be deemed —according to the Bengal 
Tenancy Act—" to have held as raiyat any land held as a 
raiyat by a person whose heir he is Thus in computing 
the period of twelve years required for the acquisition of a 
right of occupancy, raiyats are entitled to add to their own 
possession the time during which the person from whom they 
inherited the land had been in occupation. ^ This is under 
the present law as it was under the old. 

Joint Whether the land was in the sole and exclusive possession 

^ of. the raiyat or was held Jomtly with others, or partly jointly 
and partly severally, he was under the old law, entitled to the 
benefit of the possession for the purpose of accrual of the occu¬ 
pancy right.® The Bengal Tenancy Act also refers to raiyats 


* Sarada Mitra’s Land Law of Bengal^ 331. 

* Ranga v. Abdul —4 Cal. 314=6 0. L. R. 119, See 7 Bom. 40. 

* Jutto V. Basmattee —16 W. R. 479 ; ffurihar v. Biresssar —0 W, B. 
(Act X) 17. 

* Thahoorani v. Bisheahur —B. L. R. F. B. 202=3 W. B. (Act X) 29. 

» Act VIII of 1886, S. 20 (1). 

« Act VIII of 1886, S. 20 (3). 

^ Watson V. Sarat —7 W. R. 396 j Nani v, Murari —8 W. B. 127 t 
Lai v. Solano —10 Cal. 46—12 0. L. R. 669, 

* Forbes v. Ram —22 W. R. 61. But see Mahomed v. Ram —8 B. L, B, 
388=22 W. R. 62n. 
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in joint occupation of land as raiyati holding and lays down 
that when land is held by two or more co-sharers as a raiyati 
holding, each of the co-sharers are deemed to hold it as a 
raiyat and acquires the status of a settled raiyat and a right 
of occupancy with it.^ The mere fact of joint holding by a 
number of persons does not prevent the right as to the entire 
land growing in any one of these joint-tenants or tenants-in- 
common.^ The status of a settled raiyat is thus acquired by 
a cultivator who has held any land in the particular village 
for twelve years continuously, jointly with others, for the 
whole period or part of the time. 

They were and still are entitled to add to their possession Transferer’s 
the period during which the holding has been in the occupa- possession, 
tion of their transferers, if Mkx^jotes were transferable, but not 
otherwise,3 even with the consent of the landlord.'^ 

Formerly under Act X of 1859, a raiyat could acquire a Occupation 
right of occupancy by twelve years’ occupation ; whether he ^nder lease 
held under a patta or not^ but this provision did not affect otherwise, 
'^^the terms of any written contract for the cultivation of land, 
when it contains any express stipulation to the contrary’’ 

The question as to the effect of occupation under successive 
written leases for terms of years aggregating to more than Successive 
twelve years, or under a single lease for more than twelve ^ge^for 
years, was raised in several eases and there were conflicting term, 
judgments of the High Court, and the law was ultimately 
settled by a Full Bench, ^‘The whole question”—said Couch, 

C. J. delivering the judgment:—'^turns upon what is the 
meaning of an express stipulation contrary to the raiyat 
acquiring the right of occupancy. Now, where there is a 
patta for a fired term^ no doubt at the expiration of that term 
the landlord has a right of re-entry upon the land ; and if 
the raiyat does not give up possession, the landlord may 
recover the land from him. The landlord need not enter 
upon the land, if he does not think fit • he may, and often 
does, allow the tenant to remain in possession of the land. 

I can not consider that the right to re-entry^ which arises 
by reason of the expiration of the term named in patta^ 

^ Act VIII of 1885, S. 20(4) ; See Forhee v. Bam—22 W. R. 61, 
setting aside Mahomed v- Bam —22 W. R. 624 = 8 B. L. R. 338. 

* Sarada Mitra’s Land Law of Bengal, 330 j See Peary v. Badhika — 

5 0. L. J. 9. 

* Watson V. Sarat —7 W. R. 395 j Dinohandha v. Bam —9 W, R. 622, 

Dargu v. Brindaban —11 W. R. 162 ; Narendra y. Ishan —22 W, R. 22=1 
B. L. R. 274 ; Khirod v. Gordon—23 W. R. 237. 

* Laly, Solano —10 Oal. 45=12 0. L. R. 459j Tara y, Surjo —16 
W. R. 162; Hyder y, Bhuhendra—l1 W. R. 179. 

‘ Act X of 1869, S. 6. & 7. 
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HUW CAK THE BI6HT BE AOQUIKED? 


ISffect of 
covenant for 
re-entry— 
express or 
implied. 


Holding over 
after expiry 
of term. 


can be regarded as an express stipulation that the raiyat 
shall not, if he occupies the land for more than twelve years, 
acquire the right of occupancy even by Section 6^’^. The 
effect of this decision seems to be whether a raiyat held under 
a single lease, or under different leases following one after 
the other, he acquired a right of occupancy in the land so 
held by him when the entire period of occupation exceeded 
twelve years, provided there was no erpress covenant for re* 
entry by the landlord at the expii*ation of any of them. An 
implied covenant for re-entry was not sufficient to defeat the 
statutory right, which could be acquired by a raiyat by 
twelve years’ occupation®. A mere reservation of a right 
of re-entry on the part of the landlord, unless it amounted 
to an express stipulation by which the raiyat contracted him¬ 
self out of the benefit of the Act, did not bar the accrual of 
the right. An express covenant for re-entry, however 
entitled the landlord to eject the raiyat at the end of the 
term, but if the landlord allowed the raiyat to hold after 
the erpiration of the term of the lease, he was entitled to add 
the period of his occupation under the lease to the subsequent 
period, and if the total period exceeded twelve years, the 
raiyat acquired a right of occupancy The Sengal 
Tenancy Act has laid down that a raiyat acquires the right 
of occupancy by twelve years whether he holds ^Hinder a lease 
or otherwke^^ ^ that is to say, he acquires the right, 
whether there is a covenant for re-entry or not. And 
nothing in any contract between a landloid and tenant made 
before or after the passing of this Act, shall bar in perpetuity 
the acquisition of or take away, the right of occupancy in 
any land A covenant for re-entry is now invalid and 
is not enforceable. The land may be held under a continuous 
lease or under leases renewed from time to time, but in the 
aggregate the occupation must amount to the statutory 
period®. 


In case of In case of the private lands of proprietors held by a 

private land, raiyat, we have already seen that the right cannot be acquired 
when such lands are held ^^under a lease for a term of years 


^ 8/wfo V. Bam—17 W. R. F. B. 62=8 B. I. B. 166, followed in 
Qholam v. Harish—ll W. R. 662 j Narian v. Manaur-^25 W. B. 166. 

• Mukhtar v, Brojoiaj —9, C. L. R. 144: Chandrahati y. 'Harington-— 
13 Oal. 849=L R. 181. A, 27. 

• Ibatullah v. Mahomed^2^ W. R. 114; Mukhtar v. Brojoraj-^ 
C. li. B. 143. 

‘ Act VIII of 1886, S. 20(i) A 8. 21. 

• Act VIII of 1886, S. 178. 

• Amir AH—Finnoane’s B. T. Act, 2n<{ 
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or from year to year’’ ^ and whether ihe raiyat holds under 
one lease or successive leases^ possession for twelve years gives 
him no right. But if the land was not initially let out for 
a term or from year to year, it would seem that twelve years 
occupation would confer on the raiyats the right even to 
such lands 

Uthandif 

So in cases of uthandif char and Mara lands®. Char and 

Diara lands. 

When a raiyat reclaims any waste land he can acquire Waste land, 
occupancy right under the twelve years rule, but when a 
landlord reclaims any waste land, no raiyat can acquire 
occupancy right in the same during a period of 30 years, 
from the date when the raiyat is introduced, and contracts 
barring the acquisition of the right during the period are 
valid. ^ 

The continuity of a raiyat’s occupation may, however. Dispossession 
be broken by wrongful act on the part of the landlord, 
such as forcible ouster. In such a case after the raiyat » e ec. 

has recovered possession, it was held that if the eviction 
were wrongful, it would not be such an interruption as 
would prevent the raiyat from acquiring the right of 
occupancy, but it was for the raiyat to shew that the 
eviction was wrongful ®. Similarly when the landlord 
eaters into the land alleging its abondonment by the raiyat 
and the raiyat afterwaixls succeeds in recovering possession 
of the same by a suit under Sec. 87 of the Bengal Tenancy 
Act, the continuity of his possession is not deemed to have 
broken during the period he is out of possession, and he shall 
be deemed to have continued to be a settled raiyat, notwith¬ 
standing his having been out of possession more than a 
year.® 

In view of the diflSculty under which the raiyats ordi- Presumption 
narily laboured in giving evidence of the continuity of their 
holding, the legislature has enacted in B. T. Act that if in favour of 
any proceeding under the Act it is proved or admitted that a raiyat. 
person holds any land as a raiyat, it shall, as between him 
and the landlord under whom he holds the land, be presumed 
th it he held it continuomly for twelve years^ the onus being 


1 Act VIII of 1886, S. 116. 

• Masvdan v. Gudar—1 G. L. J. 466. 

• See Ante. 

• Act VIII of 1886, S. 178 Proviso (i) and (t'O- 

• Mahomed v. Nur —24 W. R. 324: Lutifunniaea v. PulUn^W, R. S. P. 
F. B. 91: Badha v. Rakhal —12 Cal. 82. 

• Act VIII of 1886, S. 20.(6).. 
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on the landlord to establish the contrary^. Ev^n where 
the possession of a land for 11 years prior to the date of 
enhancement of rent is proved there is a presumption of 
possession for 12 years®. This works no hardship on the 
landlord for it is always easy for him to prove when the 
occupation began and thus to rebut the presumption. 
This presumption applies to a proprietor’s private land as 
well as to ordinary raiyati land^. This presumption can 
only arise in the case of a raiyat who has other occupancy 
holdings in the mme milage^ when those other occupancy 
holdings are held under the same landlord^^ and does not 
apply to the occupants of char and diara lands 

(in) Holding We have already seen that under Act X of 1859 and 
land, if Act Vllf B.C. of 1869 the acquisition of the right depended 
upon possession for a period of at twelve years of the 
sa ue plot of land, in other words, it was necessary for a 
raiyat to have been in occupation of the same land for the 
statutory period of twelve years, before he could acquire a 
right of occupancy®. His possession must ordinarily have 
been continnons for 12 years over the whole of the land in 
respect of which the right was claimed and the fact that he 
was in occupation of different areas of lands in different years^ 
would not entitle him to a right of occupancy in the tohole, 
unless it was proved that he had a right of occupancy in a 
portion^ and the parties intended that the additional lands 
also should also be impressed with the existing rights in 
respect of the original lands of the holding And the 
right could be acquired only in i\\Q particular piece or pieces 
of latid held and cultivated by a raiyat for the required 
number of years. That is to say, the miyat who cultivated 
or held the same land for the statutory period acquired a 
right of occupancy in tint land and 7io other, whether he 
was resident of the same village or not, and if he took up 
fresh land in the village, the fact that he had some other 
land in the village for more than twelve years did not -give 
him any right of occupancy in his new acquisition till he 
had held it for twelve years. Landlords sometimes took 
advantage of the Jaw and prevented raiyats from acquiring a 
right of occupancy by shifting them or changing the lands of 
their holdings before the expiration of the statutory period, ^ 


Act X of 
1859. 


Shifting 

raiyats. 


» Act VIII of 1885, S. 20 (7). 

* RasuZ V. Ahul —28 Ind. Gas. 380. 

* Kuldip V. Chatur —3 C. L. J. 285. 

* Beni v. Chaturi —33 Cal., 444=^4 C. L. J. 63. 

* Amar V. Balcshi —22 W. R. 228. 

* Saligram v. Paluh —6 C.L.J. 149. 

^ Finuoane and Amir All’s B. T. Act, 1st Bd. 119. 
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This devise has been put a stop io by the Bengal B. T. Act. 
Tenancy Act, under which, in order to become a settled 
raiyat df the village, a raiyat need only hold as n raiyut^^ 
some land in the village continuously for a period of twelve 
years. It is not necessary that he should continuously hold 
the same land. The Bengal Tenancy Act has thus made a 
material addition as to the means of the acquisition of the 
right, (except as to Utbandi, Char or I)vtra lands). A settled 
raiyat of the village may now acquire the right in every 
piece of land he holds in the village, in which he is a 
settled raiyat, even if the period of occupation be much 
shorter than twelve years For him occupation for twelve 
years is not necessaiy. As soon as he touches a piece of 
land as a raiyat^ he acquires an occupancy right in it. We 
have suiEciently discussed this point and no further discussion 
of it is necessary. But this rule does not apply to the 
ease of Uthandi, Char and Diara lands for which twelve years 
occupation of tlie same piece of land is required^. 


The land must be within the boundaries of the village^ 
it matters not into how many estates the village may be 
divided. But the landlords even now can prevent their 
raiyats’ acquiring occupancy rights by shifting them from 


one village to another within their estates before 
completion of the statutory period^. 

The question whether a raiyat can become a se 


re the (jV). Land if 
should be in 
same village. 

settled 


raiyat” by holding, during twelve years, different plots, 
making up the aggregate period in the same village, under 


different landlords, or whether he must hold his land under 


one and the same landlord, has given rise to the some Holding 
doubtHe may hold one piece of land for five years, different 
another for four and a third for three, and he then becomes ^ 
a “ settled raiyat” and acquires the right of occupancy in different 
any piece or pieces of land so held by him at or after 12 landlords. 


years®. But from the language used in the section it seems 
that a raiyat holding different plots of land in the same 
village under different landlords for the statutory period 
fulfils the conditions required by law®. 


Formerly, a right of occupancy could be acquired not By custom, 
only by holding the land in the manner preseribed by the 
statute, but also by custom or usage prevalent in the 


» Act VIII of 1886, S.22, 21. 

Bengal Tenancy Act VIII of 1886 S. 180 (1). 

Bampini’s B. T. Act, 4th Ed. 97. 

Rampini’s B. T. Act, 4th Ed. 98. Kuldip v. Chatur 3 C. L, J. 286, 
Sarada Mitra’s Land Law of Bengal^ 326, 328. 

Amir Ali & Eiuucane's B. T. Act 1st Ed., 120. 
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By contract. 


Previously 

acquired 

right. 


locality. The Bengal Tena^ncy Act has made a refei^eiice to 
such a custom and declared that the right acquired thereby 
shall be maintained^ At present, it seems that there is no 
such special custom in existence. If it is proved to exist 
anywhere in the Province, such a custom, usage or 
customary righP* not being inconsistent with or not 
expressly or by necessary implication modified or abolished 
by its provisions" is valid under the Act and will be upheld^. 

The Bengal Tenancy Act has declared as invalid only 
such contracts which bar in perpetuity the acquisition of 
an occupancy right in land"® or prevent a raiyat from 
acquiring in accord once with this Act an occupancy right 
in land^.” A contract between a landlord and a raiyat 
creating rights in land similar to those acquired by a 
raiyat under the Bengal Tenancy Act is, therefore, valid and 
must be upheld. 

The Act has further expressly saved all such rights 
which had been previously acquired under the old Rent Acts.® 
Even apart from its provisions, the Courts have gone so far 
as to hold such rights are not forfeited by their repeal, 
there being nothing in Bengal Tenaacy Act to deprive the 
raiyat of the statutory right which had been actually 
acquired®, and a contract to take away such right is also 
declared to be void^. 


‘ Act VIII of 1886, S. 10. 

• lUd, 8. 183. 

» Ibid, 8. 178(1) (a). 

• Ibid, 8.178(3) (a). 

» Ibid, 8.19(1) 

• Hari v. Narsingh —21 Cal 129. Has$an v. Oovind —9 0. W. N. 141. 
' Act Tin of 1886, 8.178 (1) (6). 



CKAFTISB IV. 

THE PRIVILEGES AND LIABILITIES OF THE 
OCCUPANCY RAIYAT. 

S. 1 . — Provisions Regarding Rent. 

{i) Liability to pay rent, 

Darinjy the continuance of the relationship of land- 
lord and tenant the main duty of the occupaiKiy raiyat, as * 

indeed the primary duty of all tenants, is to pay the rent 
of his holding to his landlord regularly. It was provided 
in tlie former Rent Acts that a raiyat had an occupancy 
right in land “ no Long as he paid the rent payable on account 
of the same and that the non-payment of rent rendered 
a raiyat liable to be evicted L 

It was, therefore, at one time thought that, though Effect of 
non-payment of rent did not bar the acquisition of the right 
of occupancy, in order to maintain the right already 
acquired payment of rent was necessary, so that where a ^ 
raiyat who had been out of possession for some years sued 
to recover his holding but failed to shew payment of rent 
during the period of dispossession, it was held that he had 
no subsisting right of occupancy‘s. In a later case, how¬ 
ever, it was held that mere non-payment of rent taken by 
itself was not sufficient to warrant the conclusion that there 
was no subsisting right of occupancy, although the fact 
that the raiyat had for a long time ceased to cultivate the 
lands, coupled with the non-payment of rent, might give 
rise to the inference that he had relinquished the holding^, undor ' 
All these difficulties, however, have dis-appeared under the present law. 
present law \ for under it, an occupancy raiyat can not he 
ejected for non-payment of rent but his holding is liable 
to be sold in execution of a decree for arrears of rent there 
of'*. It is the liability to pay rent that establishes the 
relationship of landlord and tenant, but the actual payment 
of rent is not necessary to constitute or maintain that 
relation and mere non-payment of rent does not determine it®. 


» Acfc X of 1859, S. 6= Act VIII of 1869 B.C. 8. 6. 

* Uemy. Chand —12 Gal 116. 

® Nilmani v. Sanatan —15 Cal 17. 

♦ Act VIII of 1886, S. 66. 

” Bampini’s B. T. Act, 4th £d., 26, and authorities cited there. 

19 
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PROVISIONS REGARDING RENT. 


Bate of rout. 
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Contract. 
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(n) Hate rent. 

The rate of rent is, jrenerally, determined hy contract 
which need not be in writin^^ and, in the absence of a 
written contract, oral evidence is always admitted. If 
a written contract exists it is provable in the usual way. 
Where the contract was entered into prior to the passinj^ 
of the Benj^al Tenancy Act, the rent is payable at the 
contract rate^ if the contract is otherwise valid If no 
contract exists, and if a question arises as to the amount of 
the rent in a particular year, the rent paid in the precedini^ 
year is assumed to be the rent payable during that year 
The presumption applies not only in respect of a particular 
sncceediny yea*y when it is proved that the rent was realised 
for the immediately preceding year at a particular rate, but 
also to each succeeding year one after another until its 
operation is arrested by proof on the part of the tenant (or 
the landlord) that the conditions of the tenancy have altered 
in the meanwhile Even though there is a contract, 
under the Bengal Tenancy Act the rent payable by an 
occupancy raiyat is to be at a ^\fair and eqnita/jle rate^^ 

The landlord is entitled to claim no more, and the tenant 
is not entitled to pay less than what is payable at such 
rate. Under the old law it was held that fair and equitable 
rent ” meant not the rate obtainable by competition, but 
the prevailing rate payable by the same class of raiyats for 
the land of a similar description and with similar advantages 
ill places adjacent® i,e,, the customary or Pergana rate and 
that what was fair and equitable depended upon the value of 
the produce and cjst of production®. But under the B. T. 
Act in the absence of any evidence as to any other rate being 
fair and equitable, there is a presumption as to the rent for 
the time being payable, (or in other words, the existing rent) 
beingyW and equitable'^. The existing rent is the result 
of the customs, traditions, experience and haggling of all 
the preceding ages and is therefore presumed to be fair and 
equitable until the contrary is proved. It is for the landlord 
or the tenant who requires the existing rents to be altered to 
produce evidence to prove that the existing rent is not fair 
and equitable. The presumption in favour of the existing 


^ Sarada Mitra’s Lwnd Law of Bengal^ 33. 

» Act VIII of 1885, S. 61. 

^ Rajahala v. Srish —25 Ind Gas 562. 

♦ Act VIII of 1886, 8. 24. See also Act X of 1859, 8. 5=Act VIII 
of 18G9 B.G. 8 5. 

* Thdkoorani Dassi v. Bireshar —3 W.R. (Act X) 29=^ B.L.R. 8up 202. 

• Uaur V. I/aia— W. R. (1864) 148; Hills v. Jcnder—l W. R. 3. 

» Act VIII of 1886, 8. 27. 
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rent being the fair and equitable rent may be rebutted by 
shewing :— {a) that the rent paid by the raiyat is below the 
prevailing rate, that the average prices or staple food crops robut- 
have arisen during the currency of the present rent, that tod. 
the productive powers of the land have increased by an 
improvement efPected by the landlord, or by fluvial action^ 
in which cases the existing rent must be enhanced in order 
to arrive at a " fair and equitable rent; or (b) that there 
has been a fall in the average prices of staple food crops 
during the currency of the present rent, that the soil has 
become deteriorated by a deposit of sand or the like^ in 
which latter cases the existing rent will have to be reduced 
in order to arrive at a fair and equitable ’’ rent within the 
meaning of the Act, It is on these grounds alone and none 
others that the rent of an occupancy raiyat may be altered 
that is to say enhanced or reduced. 

(m) Presumption as to fixity of rent. 

Froflumptioii 

• In Chapter VIII B. T. Act which deals with '' General to fixity 
Provisions as to Rent and which therefore applies to occu- *^®*'*^‘ 
pancy raiyats, it is provided that where a raiyat and his 
predecessors in interest have held at a rent or rate of rent 
which has not been changed from the time of the Permanent 
Settlement^ the rent or rate of rent shall not be liable to he 
increased ^i and to facilitate the proof by the raiyat of 
payment of rent at the uniform rate since the time of the 
Permanent Settlement, it has been definitely laid down that 
*^it shall be presumed^ until the contrary is shewn, that 
they have held at that rent or rate of rent from that time 
if it is proved that the same has not been changed during payment of 
20 yearSy immediately before the institution of the suit or uniform rent 
proceedings^ under the B. T. Act."^ Thus if the fact of for 20 years. 
unform payment of rent for 20 years immediately before the 
institution of the suit or proceeding is established, it must 
he presumedy unless the contrary is shewn, that the tenant 
has held at that rent or rate of rent from the'time of the 
Permanent Settlement^ Except where 

The presumption does not arise where the defendant origin of 
admits that the tenancy commenced at a later date than the 
Permaient Settlement, for it must be carried back to the 


‘ Ibid, S. 30. 

* Ibid, S. 38. 

a Act VII of 1886, S. 60 (1). 

♦ Ibid (2), 

® TirthaTianda v. Herdu —9 Cal. 262. 
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time of the Permanent Settlement to make the rent or rate 
of rent not enhanceable. But in order to hav^ that effect 
the allegation must be explicit. In other words, if there be 
no express statement on the part of the tenant that the 
tenancy commenced after the Permanent Settlement, the 
presumption arising from uniform payment of rent for 
20 years must be rebutted and the benefit of the presumption 
must be given to the tenant^. 

In order to take the benefit of the j>resumption which 
the law allows to be raised from proof of the fact that rents 
have not varied for 20 years previous to the suit, the raiyats 
can give what is the best proof of non-variation viz, that 
they have paid uniformly for 20 years preceding the suit. 
Then the best evidence of payment being receipts^ these are 
ordinarily filed to support the plea. When receipts are filed 
not for the entire period of 20 years preceding the suit, but 
some are wanting here and some there in that interval, still 
uniform payment may be proved otherwise for the wanting 
years by other proof and from surrounding circumstances,^. 
It is not absolutely necessary that the Dakhilas should be for 
20 consecutive years before the date of the suit, for it might 
frequently happen that parties, with every right to the 
presumption, might lose one or ivw of the Dakhilas here and 
there during such a long period ; and it would be manifestly 
unjust to deprive them of the benefit allow’ed by law, when 
no suspicion can arise of misfeasance, merely because one or 
two of these receipts has been mislaid or lost, and, where the 
missing dakhilas are for yeare about tluj middle of the period 
their non-appearance should not be held to defeat the tenant’s 
claim to the presumption'^. It is not, therefore, necessary 
that there should be evidence bearing on every year of the 
twenty; it is sufficient if the whole interval is included 
between the limits upon which the evidence bears provided 
that the evidence is such as to lead to the belief that the 
rent was uniform throughout the intervening ]>eriod^. A 
small variation in the jama which was unexplained was not 
sufficient to rebut the presumption^*. 

In a case it was held by the Calcutta High Court that 
the presumption of fixity of rent did not apply to 


‘ Mongola v. Kumudchandra —5 C. W. N. 60. 

• Elahee v. Hooptin —7 W. R. 284. 

* Kattyani v. Sundurce —2 W. R. (Act X) 60. 

♦ Rampini*8, B. T. Act, 4th Ed. 176, See authorities cited there. 
® Grant v. Harahai —18 Cal. 76. 
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Dccupancy raiyats^ and Amir Ali and Pinncane point oiit^ that 
this view has been overruled by a Full Bench according to 
which occupancy raiyats are entitled to the benefit of the 
presumption as to fi ity of rent under S. 50 and that where it is 
proved that such raiyats have held their lands at a uniform 
rent for twenty years they should be held to be raiyats 
holding at fixed rates'^ until the contrary is shewn®. But 
the contrary view appears to have been held by Mookerjee, 
J, in a very recent case'^ in which his Lordship observes :— 
Here we have a plot of agricultural land held by a 
tenant who has been unquestionably occupancy raiyat ; the 
tenancy is not transferable by local custom or usage; the 
rent has not been altered for a term of 40 years; and 
the origin of the tenancy is unknown. Can we hold, 
as a matter of law, that the only inference legitimately 
deducible from these facts is that at the inception of 
the tenancy the rent was, by agreement of parties, fixed 
in perpetuity ? It is plain that the inference as to the terms 
of the original contract is to be drawn from the conduct of 
the parties. The only conduct of the [landlord] or his 
predecessor whereupon reliance is placed by the tenant is his 
omission to claim enhancement of rent for a period of 40 
years. Does such forbearance on the part of the landlord 
necessarily justify the inference that the contract of tenancy 
in its inception, was for payment of rent fixed in perpetuity ? 
The answer must obviously be in the negative. lUie conduct 
of the landlord, though consistent with the hypothesis 
that the rent was fixed in perpetuity, is equally consist¬ 
ent with a very different hypothesis. The landlord might 
not have sued for enhancement of rent, because in view of 
the amount of rent already fixed as well as the character of 
the land comprised in the tenancy, no further r nt could 
be ligitimately claimed. And, in the absence of any 
information about the history of the holding or the condition 
of the land included therein, we do not know what would 
be fair rent at the present time or would have been the 
fair rent during years past. In these circumstances, from 
the mere forbearance on the part of the landlord to claim 
enhancement of vent even for 40 years the inference does 
not follow as a matter of course that the informal contract 
was for payment of rent at a fixed rate for ever. If we 


^ Bansi v Jugdip —24 Cal. 162. 

® Pinucane and Amir Ali*s Bengal Tenancy Act, let Ed., 238 
But P. B. don’t go the length of deciding so far. 

® Dulhin V. Balia —25 Cal. 744. 

♦ Jagahandhu v. Magnamoyi —24 C.L.J. 363 = 36 Ind. Cas 884 (Cal.) 
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are to accede to such a contention we should be driven to 
hold in substance that every landlord who refrains from 
the institution of a suit for enhancement of rent of an 
occupancy holding does so at his perils and that his 
forbearance, however just, will raise a presumption against 
him that the tenant has held at a rent fixed in perpetuity/’ 

Occupancy But with all respect to his Lordship it may be per- 

acqidre^ri^it ^^iss^^lc to point out that the rule regarding the above 
to fixed rent, presumption is laid down in Chapter VIII Bengal Tenancy 
Act which dealing with the general provisions as to rent 
applies as much to occupancy raiyats as to the other raiyats. 
The reasons which induced the legislature to lay down 
the rule holds good with equal, if not much greater, force in 
the case of the occupancy raiyats than in the case of the other 
tenants, and the practical effect of his Lordship’s decision is 
to deprive the occupancy raiyats of the advantage which 
the legislature has thought fit to confer on them. The 
grounds which his Lordship has been pleased to state for 
that decision are not peculiar to the case of the occupancy 
Occupancy raiyats. Besides, S. 50(£) Bengal Tenancy Act does not lay 
raiyat—at down a new law but only confirms what was held by 

fixed rate. High Court in a scries of cases under the old Rent Law. 

And the legislature has always recognised a class of raiyats 
who were known as khnd kasfit kadimi raiyats or 
occupancy raiyats at fixed rates. * Even in cases where S. 50 
is not directly applicable, the court may act on a similar 
presumption if the facts justify the necessary inference. Thus 
where the occupancy raiyats proved that their holdings had 
been held at the same rents for periods of 27, 57 and 
60 years respectively, and there was no evidence to 
prove that any different rents had ever been realised, the 
High Court was of opinion that on this evidence, apart 
from any presumption under S. 50, Bengal Tenancy Act, 
the court was justified in holding that their status was that 
of occupancy raiyats holding at rents fxed in perpetuity^. 
Occupancy raiyats therefore ought to be held to acquire the 
right to fixed rent by payment of uniform rent or rate of 
rent for a long period of time in addition to the ordinary 
privilege which the law has conferred on them. And this 
view has also been taken by the High Court in a series of 
cases nDted below®. The decision of Mookerjee, J. above 


* See Abdul v. Makhul—22 0. L, J. 223 = 20 C. W. N. 185. 

* Oulab T. Kalanand —12 C. L. J. 107. 

* Dintnvdta v. Tituram —30 Cal. 801: Nityananda v. Nand —13 C.L.J 
415: Niiii(2a v. Atarmani —35 Cal. 763—12 0. W. N. 432: Grant r 
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referred to was a case in which fixity of rent was claimed 
by a transferee from an occupancy raiyat. But the general 
proposition laid down by his Lordshi]) refers to such claim 
by the raiyat himself and is in conflict with these cases. 

But, whatever might bo the corret view regarding the 
applicability of the presumption to the case.of the occupancy aoliuiro 
raiyat®, there can be no doubt that the presumption, even status of 
if it applies to their case, cannot operate to convert an at 
occupancy raiyat into a raiyat holding at fixed ratesy noi* 
does it render the tenancy subject to the incidents c»f a holding 
at fixed rates, as prescribed by S. 18 Bengal Tenancy Act. In 
the case already referred to the learned Judges observed :— 

The class of ^ raiyats holding at fi ed rates ^ is specially 
defined by S. 4 of the Act as meaning ‘raiyats holding 
either at a rent or a rate of rent fixed in perpetuity^; 
in other words, the rent or rate of rent must be fixed in 
perpetuity at the commencement of the tenancy. We entertain 
grave doubts whether this class of raiyat can be created 
by the operation of S. 50. All that it says is that a raiyat 
who has held at the same rent or rate of rent since the 
time of the Permanent Settlement shall not be liable to 
have his rent increased. It does not say that such a raiyat 
is a raiyat holding at fixed rates, or that the tenancy shall 
be subject to the incidents of a holding at fixed rates as 
prescribed by S. 18 of the Act.’*^ An occupancy raiyat may 
however obtain a grant of fixed rent but, in that case, he 
does not thereby lose his right of occu]>ancy^. He will 
became an occupancy raiyat at fixed rate, 

{iv,) Enhancement of Rent, 

The effect of provisions stated above is to give the raiyats Protection 
practical certainty as to the amount of rent which they may *'romenhance- 
be liable to be called on to pay at any particular time. In 
fact the presumption that the existing rent is fair and 
equitable, and the provision permitting alteration of it on 
certain specified grounds only, constitute the most potent 
safe-guards in this Act for the protection of the raiyats 
against arbitrary and uncertain altei-ations of rent.® 


Robmson—11 0. W. N. 442. Galab v. Kalanand—12 0. L. J. 107 = 14 
0. W. N. 884. Dtilhin v. Balia —25 Cal, 744. But Contra in Birendra v, 
Faizuddi —22 Ind, Cos. 943. 

* Banai y, .Tugdip —24 Cal. 162. 

* Ahdul V. Makhul—22 C. L. J. 223 = 20 C. W. N. 186 referring to 
Bhat V. Uanmatha- 11 C. L. J. 98 = 13 C. W. N. 1026 vide also pp. 113-114. 

* See Finacane and Amir All’s, B.T. Act, 143—144. 
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What is en- 
hanoonioiit. 


By contract 
or by Huit. 


I. 

Uy contract; 
Under old 
Law. 


Under B.T. 
Act. 


Limitations 


(0 

Must be in 
writing and 
registered. 


From the above it is quite clear on what grounds the 
rent of an occupancy raiyat may be enhanced or reduced. 
We now proceed to deal with tliese. First as to enhancement. 
It should be noted that it is only eases of increase in the 
rate of rent which is designated in the Act as ‘^enhancement ” 
of rent, whereas an tnere se in the amount of rent by reason 
of increase in area is not called “enhancement but is styled 
“ alterfition of rent. ^ 

To prevent capricious enhancement of rent which was 
rather common in some parts of Hcngal, the Bengal Tenancy 
Act debars an enhancement of rent paid in money except 
contract or bt/ aait, whicii again is subject to limitations 
imposed by the law. 

S. 17 of Act X of 1859 providecl that raiyat a having a 
right of occupancy was not liable to enhancement of rent pre¬ 
viously paid by him, except on some one of the specified 
grounds. It plainly did not afPect enhancement hi/ 
mutual agreement of the parties. This is amply indicated 
by its phraseology viz, “ no raiyat, having a right of 
occupancy, shall be liable to an enhancement of the 
rent that is, no occupancy raiyat can have a liability 
imposed upon him against his wish by the land-lord in 
respect of enhanced rent, d'his interpretation is in accord 
with what was generally deemed to be its true scope 
for a long series of years. In fact it has been 
constantly assumed by the courts that it did not affect 
contractual enhancement of rent. 

It was, indeed, with a view to afford the occupancy 
raiyat a certain degree of protection against improvident 
agreements for enhancement of rent that the Legislature 
enacted Sec. 29 of the Bengal Tenancy Act.‘^ 

The limitations on contractual enhancement are as 
follows. In the first place the contract must be in writing 
and regidered,^ But when a contract is not provable, 
because it is not in writing or because it is not registered, 
the land-loixl is not debarred “ fro recovering the rent at 
the rate at which it has been actually paid for a continuous 
period of not less than three years immediately preceding the 
period for which the rent is claimed.Thus if two 
elements are proved— viz, first that there was an agreement to 


* Batin v. Kahiruddin —26 Cal. 233 (238). 

* Oaju V. Cooke—16 C.L.J. 422*17 O.W.N. 430=16 I.C. 929. 
» Act VIII of 1885, 8. 29 («). • 

* Ibidf Provieo (i) Soo Mathura v. Mati —25 Cal. 781. 
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pay rent at a rate which ia higher than the previous rate; 
and Secondly that the rent has been paid at a higher rate,— 
the inference follows that the requirements of Proviso (1) of 
S. 29 have been fulfilled, although it ia not proved that the 
whole amount payable at the stipulated enhanced rate has 
been actually realised by the land-lord from the tenant.^ 

In the second place (Jj) even when the conditions of (a) (ii)' 

are complied with, the enhancement must 7iot exceed by more Not more 
than two annas m the rupee the rent previously payable.^ annas*^^ 

But this rule docs not apply to contracts to pay rent at the mpee. 
enhanced rates in consideration of an improvement effected or 
to be effected by or at the expense of the landlord^ and to the Except on 
lienefit of which the raiyat is not otherwise entitled. Bub ot(i) 

such a contract shall be operative ^ nly when the improvement 
has been effected, and so long as it exists and substantially 
produces its estimated effect in respect of the holding, except 
when the raiyat is chargeable with default in respect thereof.® 

In other words, to make the tenant liable for an enhanced 
rent for an improvement it must appear— {a) that it is in 
respect of the holding, {h) that it has been or is to be effected 
by or at ihe expense of the landlord, (c) that the tenant was 
not otherwise entitled to its benefit, (d) that it must be 
actually carried out, (e) that the liability should last only so 
long as the improvement exists and substantially produces its 
estimated effect in respect of the holding in consideration of 
which the enhanced rent was contracted for, provided, of 
course, the tenant himself has done nothing to interfere with 
the improvement.^ The land-lord to entitle himself to recover 
more than the rate indicated above must establish the condi¬ 
tions set forth above. ® Evidence as regards improvement 
effected by the landlord and of the fact that enhancement 
was agreed to be paid in consideration of improvement is 
admissible, although the kahnliat contained no mention of 
such improvements.® And in order to make out a claim for 
enhancement on this ground it is necessary for the land-lord 
to comply with the provisions of Sec. 33 B. T. Act.^ 

The rule also does not apply to cases where the Release from 
raiyats hold lands at specially . low rates in consideration 
cultivating, iov thQ convenience of the land-lord, a particular 

* Oariesh v. Lachmi —23 O.L.J. 209—34 Ind. Cas. 783. crop. 

* B. T. Act. S. 29 (2). 

® Ibid, S. 29, Proviso (ii). 

* Ibid S. 29 Prov. (ii). Amir Ali and FTiiucane B. T. Act, Ist 

Ed. 161. 

® Kama v. Joti —11 C. L. J. 1. 

* Provat V. Chirag — 4 0. L. J. 320-83 Oal. 607= 9 C. W. N. 62. 

^ Our V. Keshwar —1 P. L. J. 76. 
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Settlement < 
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Distinction 
between 
where initial 
rent known 
and where it 
is disputed. 


crop, such as indigo. If the raiyat agrees to pay enhanced 
rent in order to free himself from that obligation, the above 
limitation, would not affect the contract.^ But an agree¬ 
ment to pay an enhanced rent in case the tenant raises a 
particular crop is not protected by this rule. ^ 

There can be no contract for enhancement of rent unless 
I both the parties to the contract are agreed upon one point, 
1 - namely, that there is to be an enhancement of rent. This 
»does not necessarily imply that the parties are agreed as to 
what is the amount of rent aetually payable before the 
enhancement. It is thus clear that the operation of S. 29 
may fairly be limited to a case where there is actual contract 
for enhancement, which cannot ordinarily take place where there 
is a honafde dispute, that is a serious claim, honestly made 
on the one hand and honestly repudiated on the other, 
as to the tent payable. Such a dispute may be the result of a 
controversy as to the area of land, or the rate of rent at 
which it is held, or both these elements.® 

This limitation as to enhancement of rent by contract 
does not, therefore, apply in the case of a contract by which 
the rent is adjusted or settled in a case of bonafde dispute 
whether as to the rate of rent or as to the area of the land 

comprised in the tenancy.^ The amount of rent annually 

payable may vary not only with the rate of rent, but also 
with the area of the land comprised in the tenancy,® And 
there is a distinction between a contract for the enhancement 
of rent when the initial rent is known,^ and a contract by 

which the rent ts adjusted or settled in a case of bonafide 

dispute as to the amouat of rent,^ which may arise from a 
dispute either as to the rate of rent or as to the area of the 
land comprised in the tenancy,—and in these latter cases 
the limitation provided above does not apply.® Thus an 
agreement embodied in a kabuliat to pay a certain amount 
of rent entered into by the raiyat as a settlement of a dispute 
as to the nature and character of existing rent, or in other 
words what had been tha amount of rent payable, and to 
avoid further litigation is not an agreement to enhance 
within the meaning of S. 29 Bengal Tenancy Act.® But 


" Act VIII of 1886, S. 29, Proviso (iii). 

* Provat V. Chirag, 4 C. L. J. 320 ^33 Cal. 607 = 9 C. W. N. 62. 
» Batu V. afanindra—21 C, L. J. 325—19 0. W. N. 321, 

* Kedar v. Sianindra —11 0. L. J. 106. 

* Ibid. 

® Provat V. Chirag-’ll 0. W. N. 62 = 83 Cal. 607=4 O.L.J. 323. 
» 8heo v. Ram—18 Oal. 833. Nath v. Damri —28 Cal. 90. 

* See 4 above. 

* See 7 above, 
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a habaliat executed by a teuaiit in.favour of his land-lord 
promising to pay future rent at the rate which contravenes 
the provisions of S. 29, B. T. A. is void if as a *• alter of fact 
there was no eJnsting dispute between the parties as to the rent 
])ayable. ^ When it is shown what the defendant's previous 
rent was there is no such dispute as takes the case out 
of the limitations of S. 29. A kahnliat executed by Avoiding 
an occupancy raiyat at an enhanced rate of rent of more ^ 

than two annas in the rupee, although executed in consideia- pfevioulT ^ 
tion of the avoidance of stringent conditions in a previous foaso. 
lease is void,"^ 

A contract to pay a rent enhanced by more than two 
annas in the ruppee, except in the cases above provided for, Such contract 
is void in toto and not voidable'^, and such a contract is not 
severable in character so as to justify the Court in making 
a decree to the extent allowable by law, that is, to allow so 
much of the enhanced rent as does not exceed the two annas 
in the rupee. ^ 

The land-lord of an occupancy raiyat cannot recover rent 
at the rate at which it has been paid for a continuous period payment for 
of not less than three years, immediately preceding^ the three years, 
period for which the rent is claimed, if such rate exceeds 
by more than two annas in the rupee the rent previously 
paid by the raiyat. The proviso (i) does not control clause 
(b) of S 29.® Thus continuous realisation of rent at 
an illegal rate is of no avail to the land-lord when he seeks 
the assistance of the Court.® 

The of proving that a kabuliat contravenes the 
provisions of S. 29 (b) Bengal Tenancy Act is upon the 
tenant.^ In order to attract the provisions of S. 29 of the 
B. T. Act it is necessaiy to shew that there was an enhance^ 

7ffent of rent, and for that purpose it is necessary to 
plead and prove what the rent was prior to the contract.^ 

But when it is shewn what the tenant-defendant^s rent 
was, the onus lies upon the plaintiff-land-lord to justify the 


‘ Manindra v. Upendra —9 C.L.J. '843 = 36 Cal, 604. 

» Vrobat V. Chiraj-A O.L.J. 320=33 Cal. 607=11 O.W.N. 62. 

^ Ibid followed in Jlfantndm v. Upendra —9 O.L.J. 343 = 36 
Cal. 604. 

* Kriatodhone v. Brojo —24 Cal. 896 followed in Ibid. 

® Bepin v. Kristodhone —1 C.L.J. 10 F.B. = 32 Cal. 396 = 9 C.W.N. 266 
overruling. Mathura v, Mati —26 Cal. 781, 

* Nafar v. Rahaman —23 C.L.J. 680. 

^ Luchmi v. Ekdeawar —13 C.W.N. 181. 

® Kunji V. Baj —11 Ind. Cas. 940, 
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enhancement claimed in contravention of S. 29 (b).^ 
And if the land-lord relies upon the principle of Bona fide 
duptite^* he must establish satisfactorily that circumstances 
exist which render the provisions of the statute inapplicable. 
The recital contained in an agreement executed by a tenant 
are not conclusive upon matters affected by the instrument. 
It is obligatory upon the landlord to give independent evidence 
to shew that there was a ona fide dUpnle in existence at the 
time of the execution of the agreement, the settlement 
whereof would take the case out of the provisions of S. 
29. If it be shewn that the origin and incidents of a tenancy 
are unknown, the view may very well be taken that there 
is a bona fide dispute as to the amout of rent. But the 
mere circumstance that the tenant claims that the rent is so 
much, while the land-lord asserts that it is otherwise, does not 
conclusively shew that there is a bona fide dispute as 
to rent.^ 

The provision of S. 29 (b) applies not only to 
contracts executed at the time of the enhancement but also to 
contracts executed nome gears before. Where a Kabuliat fora 
term of years begins with a tabular statement which shews the 
rent to be Its. 57-4, out of which Rs. 17-2 is remitted for some 
tmcjcplained reason and the remaining rent is fixed at Its. 40-2 
for the period of the KabnfuU, and contains a stipulation 
that at the end of the term the tenant shall take a 
settlement at the rate of Ks. 57-4. Held —that the rent 
might have been Rs. 57-4 but the kabuliat itself exempts 
the raiyat from paying this sum, and -tlie sum payable by him 
was only Rs. 40-2. The practical effect of the Kabuliat is 
that at the end of the term the rent of the raiyat is enhanced 
by considembly more than two annas in the rupee the sum 
which has been payable by him during the term. The 
Kabuliat is therefore a colourable evasion of the statute —a 
device by which the landlord is able to enhance the rent of 
the i*aiyat contrary to law and is not enforceable.^ In a 
Kabuliat^ it was stated that the rent of the holding was 
Rs. 23 odd, that Rs. 14 odd was to be kept in abeyancey and 
that for three years, the tenant would be liable to pay Rs. 80. 
At the end of that time, he was to take a fresh settlement and 
execute a fresh Kabuliaty and if he did not do so, he was to be 
liable for rent at the rate of Rs. 23 odd. After the expiry of 
the period, no fresh settlement having been taken by the 
tenant, the land-lord sued for the rent at the higher amount. 


‘ Manindra v. Upendra--d G.L.J. 343 — 36 Cal, 604. 

• Bam V. QokvX—\2 lad. Cas 689. 

» Mahamaya v JKwHora—180. L. J. 602«180. W. N, 736. 
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Held —that rent being defined as- what was lawfully 
payable in money, the amount payable during the first 
three years of the tenancy was Hs. 8 odd ; that if 
at the end of that time, the land-lord desired to realise 
rent at Us. 23, that was an enhancement of rent, that the 
stipulations in the Kabuliat were a ttiere device to defeat the 
provisions of* See. 29 of the B. T. Act, and that the land-lord 
was entitled to decree for rent at Hs. 8 odd only.^ 

But where a Kabuliat exeuted after the B. T Act came Allownco for 
into force which was to have effect for three years, the amount 
of rent was stated to be lls. 19 odd, but it was provided that a rent payable 
hajat mah'ikub (deduction) of Rs. 10 odd was to be allowed till 
the end of the term, but that on the expiry of the term, the 
full jama of Rs. 19 odd was to be paid, and the land-lord sued 
upon the kabuliat to recover.arrears of rent for three years 
after the expiry of the term at Rs. 19 odd, but tke tenant did 
not set up 2 L\iy doeumeut wa^ nevnt intended to 

be acted upon^ and nothing in regard to the conduct amongst 
themselves was placed by the parties for determination before 
the Court. Held —upon a construction of the kabuUatWx^t the 
suit Vvas not for enhancement and that S. 29 B. T. Act was 
no bar to the recovery by the land-lord at the rate claimed.^ 

It is open to the parties subject to the provisions of Agreement 
S. 29 B. T. Act to come to an agreement to the effect 
that for a certain number of years the tenant would pay 
at a proscribed rate, and the years following at a higher rate. 

But where the increased rate of rent is not the proper 
consideration for the occupation of the land by the tenant but 
is intended to be enforceable only if the tenant defaults to 
execute a fresh kabuliat or claims an occupancy right in the 
land, the agreement to pay the enhanced rent is consequently 
rather in the nature of a penalty i e, intended not to be 
enforced but only to be used as a threat to compel the tenant 
to execute the kabuliat and is not enforceable in law.® 

S. 29 B. T. Act clearly implies that the land held by the Addition of 
occupancy raiyat remains unchanged, the only variation is new land 
in the amount of money rent paid by him in respect of the holding 
land comprised in his holding. Where the rent is 
assessed for excess land as also for new lands taken by 
the tenant and one consolidated rent is assessed for Consolidation 
all the lands, there is in essence a new holding created and tenancies 
no question arises as to the enhancement of rent payable 


' Khitish V Oirja —16 Ind. Oas. 878. 

* RomeB V (jolam —19 C. W. N. 867. 

* Mir V JSTaru—18 C. K J. 95»21 Ind oas 443, following. . 
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by the tenant. Whether there has been, in substance a new 
holding created, in supercession of the orif^iual holding, is 
a (piestion which must be answered with reference to the 
circumstances of the individual ease; the matter is one of 
substance, not of form; the court must determine whether a 
new holding has been created, though it may include the 
land of the original holding, or whether the parties had 
recourse to a colourable device to evade the provisions of S. 
29. If the court comes to the conclusion that a new holding 
has been constituted by the substanfial addition of new lands 
to those of the original holdingy S. 29 has application to the 
new consolidated rental. Thus, where five bighas of new lands 
were added to the original seven bighas and a consolidated 
rent was settled by a new contract, a new holding was clearly 
created by that instrument, and the new rental is plainly not 
an enhancement of the original rental.^ 

Splitting up Where the land is held under several land-lords jointly 
into 8e>^*r£d tenants executed fresh distinct Kahuliais in favour 

and diWibu- different land-lords by which they undertook to pay to 

iion of rout them a much larger sum than what they used to pay, as the 
over the remained the same as before and as no new tenancy 
was created, the Kahuliat contravened the provisions 
of S. 29. Thus if A holds 10 bighas under X and Y 
for Rs. 10 a year, the maximum enhancement to which 
he can consent is Rs. 2. If he executes a fresh Kabuliat 
in favour of X and agrees to pay him for his share 
of the land more than Rs. 9, the agreement is void.^ 
If the total rent remained unaltered its distribution by 
agreement of parties over different parcels of land did not con¬ 
stitute enhancement within the meaning of S. 29 B. T. Act. 
Thus, where the defendant held under the plaintiff and his 
co-shares one holding for which Rs. 80 was annually payable, 
but subsequently there was partition among the superior 
land-lords and the consequence was that the disputed land 
fell into the share of the plaintiff and by agreement of 
parties Rs. 16-4 was fixed as the fair rent payable in respect 
there of, but when this partition and distribution of rent took 
place, the rent of Rs. 80 was not enhanced from Rs. 80 to a 
higher sum, though lls. 7 payable as annual rent in respect 
of this land, there was no enhancement in contravention 
of See. 29,® 


^ Baj V. Faizvddi —22 0 L.J. 81: see also Tarainani v. Safatulla —22 
Ind. Gas. 864. 

• BaJ V. Faizuddi —22 C.L.J. 86. 

* Bowshan v. Shyama —20 0.1/. J. 328. * 
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S. 29 applies only where the holding remains constant. 
Thus where a holding was originally held jointly by several 
tenants and by mutual agreement of the parties some lands 
were excluded from the holding and the remainder was 
divided into several parcels one to be held by each and a rent 
was fixed for each, the original holding was split up into 
several new and distinct tenancies. Consequently, no question 
can arise as to the effect of S. 29 on the transaction.^ 

A claim for addition rent on the ground that (he tenant 
had converted pasture lands into arable lands and that by 
contract between the parties and by local custom such lands 
were liable, to pay more rent than pasture lands is not one 
for enhanced rent under S. 29.^ 

Enhancement under the section means enhancement of 
the same hind of rent. Thus the conversion of nuhdi into 
BJiaolif, or the cash rent into re^it in hind^ cannot 
be regarded as an enhancement within the meaning of 
the section. For the conversion in these cases related 
only to the medium by which the rent was payable.^ 
But the addition to money rent by pady rent the value of 
which exceeds the proportion of 2 annas in the rupee is 
within the mischief of S. 29.® And where an occupancy raiyat 
held lands at a money rent and subsequently execute) a 
Kabuliat by which he agreed to hold the same lands at a 
fi ed produce rent or in lieu thereof a certain sum of money 
which was far in excess of what is allowed by law, it has been 
held that there was a violation of the provisions of S. 29 
B. T. Act. For the practical effect of the K<ihuliat was that the 
original rent was increased under i\\Q.cloak of a conmut tiony 
and there was no mere change of form but an enhancement 
of rent under a false description.® 

The provisions of S. 29 B.T. Act govern the relations 
between the co-sharer land^lords and the tenants just as 
they govern the relations between sole land-lords and their 
tenants.^ 

Under the B. T. Amendment Act special provision 
has been made against agreements or comiiromises 
filed before a Court or Revenue Officer which, if embodied 
in a conti-act between land-lord and tenant could not be 


' Nazir v. Jyatindra —22 C.L.J. 88. 

® Rameshwar v. Kanchan —1 O.L.J. 78n. 

® Hussan v. Nakcheddi —33 Cal. 200. 

* Oohind v. Banarasi —18 C.L.J. 74. 

® Kishori v. Cjir—37 Cal. 610. 

® Tarap v. Kalifada —23 O.L.J. 635=34 Ind. Oas 97. 
^ Ram V, Ekadashi~^lQ O.L.J. 87. 
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II. 

Enhanoe- 
merit by 
suit. 

(i) 

Bate of rent 
below pre¬ 
vailing rate. 


1 . 

Principle of 
prevailing 
rate. 


enforced under the Act. Thus it is provided that where any 
agreement or compromise made for the purpose of settling a 
dispute as to rent payable is filed before a Revenue Officer or 
in Court, the Revenue Officer or Court is required, in order 
to ascertain whether the effect of such agreement or compro¬ 
mise is to enhance the rent in a manner or to an extent, not 
allowed by Sec. 29 in the case of a contract, to record 
evidence as to the rent which was legally payable immediately 
before the period in respect of which tlic dispute arose. And 
the Court or the Revenue Offieer is not allowed to give effect 
to any agreement or compromise, the terms of which, if they 
were embodied in a contmct^ could not be enforced under this 
Act.^ This enquiry is obviously contemplated in a case where 
the agreement or compromise has been made for the purpose of 
settling a dispute which the Revenue Officer (or court) would 
be called upon to decide on the merit but for the agreement or 
compromise. These rules therefore do not apply to a case 
where the contract between the parties has been made before 
the settlement proceedings or suits^. In the opinion of Mr 
Justice Rampini apparently the rulings as to the effect at 
agreements entered into with the object of settling disputes 
as to the rent payable have been set aside by the ammend- 
ment®. But with all respect to his Lordship it may bo 
permissible to point out, as has been lield in the case 
referred to, that such agreements do not come within the 
meaning of agreement to enhance under S. 29. 

The grounds upon which the landlord can enhance by 
suit the money rent of the occupancy raiyat are given below. 

The first is that the i-ate of rent paid by the raiyat is 
beloto the pretmiiing rate paid by occupancy raiyats for lands 
of a similar description and with similar advantages in the 
same or in the neighbouring villages, and that there is no 
sufficient reason for his holding at so low a rate^ 

The pievailing rate in Bengal is a historical survival of 
the o\^ pargaaa rate. The basis on which it rests is practi¬ 
cally the axiom that, under the ancient common or customary 
law of the land the land-lord was entitled to enhance the rent 
of any tenant up to the customary or pargana rale for the 
class of land held by the tenant, unless there were special 
reasons why he should hold at a lower rate. The 


» Act VIII of 1886 as amended hy Act I of 1907 B.C., S. 109 B. 
and S. 147 A. 

» Batu V. 3famridra—21 C, L. J. 326—19 C. W. N. 32. 

• Bampini's Bengal Tenancy Act, 4th Edition, 130: Manindra v. 

Upendra —9 C. L. J. 843. 

* Act VIII of 1886, S. 30. 
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presumption was that all land should be held at tlie cus¬ 
tomary or usual rate whenever such a rate was found to exist. 

But elaborate enquiries made when the B. T. Bill 
was under consideration, shewed that except in special 
tracts, pargana, or customary or uniform soil class 
rates of any sort had ceased to exist. ^'The prevailing 
rate was however still retained as a ground of enhancement, 
for what it was worth. 

At first there was no definition of the expression pre~ Meaning of 
vailing rate given in the Act, and the Civil Courts and the 
Revenue Oflicers, being by law bound to con fin \ their 
enquiries and comparisons of rates to the same village, a 
decision of the High Court declared that a prevailing rate was 
not an average rate, but the rate act nailg paid and current 
in the village for lands of a similar description with similar 
a<lvantages,* and the view taken b}'^ the Special Judges of 

generally was that a prevailing rate was a uniform rate paid raiyats. 
by a. majority of the raiyats for lands of the same class in 
the village.^ The interpretation so put rendered it inopera- 
tiye in practice as a ground of enhancement. 

To remove these difliculties, without at the same time New 
endangering the interest of the tenants by making an average 
rate a prevailing rate, thus rendering it possible to level its 
all the lower rates up to such average rate, while maintaining principle, 
all the higher rates, however in excess they may be of the 
average rate, when the Act was amended an entirely 
different and new axiom was propounded as the basis of the 
IH-evailing rate, namely ^ the fact that a tenant without 
sufficient reason pays a lower rate than his fellows is a most 
just cause for enhancement,’ and S. J31A which was added was 
based on the axiom. Under it there is no question of a 
historical survival ”—“ no pargana rate in the sense of a 
rate that is actually prevalent”®. By it the area for com¬ 
parison of rates has been enlarged while an attempt is made 
to define what is meant by prevailing rateV^ Now the 
rates to be determined is the rate of land in the same or in 
neighbouring villages.® 

The legislature abandoned the principle laid down in the 
rulings of the High Court already referred to the effect that 


‘ Shital V. Prasanna —21 Oal. 986. 

* Statomonts of Objects and Reasons of the Bill of 1898 to amend 

B. T. Act. 

^ Finucane and Amir All’s B. T. Act, Ist Ed. 177. 

* Statements of Objects and Reasons of the Bill of 1898 to amend 

B. T. Act. 

« Act YIII of 1886 as amended by Act III B. C. of 1898, S. 30. 

21 
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the prevailing mte is that paid by the of the raiyats 

in the village and prescribes that the highest of the rales at 
which and the rates higher than which the major portioii of 
the lands of any area is held, may be taken to be the prevail¬ 
ing rate. This is a new departure in two respects, viz. 
{a) that the prevailing rate is now defined not with reference 
to the number of raiyats paying rent, but with reference to 
the quantity of land for which rent is payable ; and {h) that it 
enables the highest of rates in the ascending scale of rates, at 
which and at the rates higher than which the major poriioti 
of land of a similar description and with similar advantages 
in the same village or in neighbouring villages is held, to be 
taken as the prevailing rate; so that in time all lesser rates 
may be raised to this rate^. The prevatling rate, as defined 
in S. 31 A, may be a rate that is paid only by a single fields 
being the rate at which and above which the larger portion 
of th e land in the area taken for comparison is held. The 
area and not the number or proportion of the tenants who hold 
at a given rate is to be looked to in determining the pre¬ 
vailing rate. To take an extreme case, if the area selected 
for comparison were 100 Bighas and 50 Bighas were held by 
a single tenant at Rs. 2-8 and 1 Bigha at Rs. 2 per Bigha 
while the remaining 49 Bighas were held by 40 tenants 
at Rs. 1-8, still Rs. 2 would be the prevailing rate under 
31 A, as the larger portion of the area, 51 Bighas is held, 
at that and a higher rate.® 

Facility of It is also said that under this definition a prevailing 

enhancement. would always be found where rates exist at all and that 
its effects would be to greatly facilitate the enhancement of 
rents ; but as rents were known to be already too high in 
certain districts, power is taken by Government to with¬ 
hold the operation of the definition from any district or 
part of a district. In order to guard against all the rates 
being levelled up to the maximum rate, by manipulation 
of new prevailing rates from time to time, it is provided 
that a prevailing rate once determined shall not be liable 
to enhancement except on the ground of rise in prices.® 
Where it was found that there was no prevailing rate^ and 
that the raiyats, except in a few isolated cases, holding 
similar land in the village pay rent at varying •tales, and 
do not pay one uniform rate, it has been held that there is 


Where no 
prevailing 
rate. 


^ Rampini’s Bengal Tenancy Act, 4th Ed. 143. 

■ Finucane-Amir Ali*B B,T. Act, 1st Ed. 177. 

* Statements of Objects and Reasons of the Bill of 1898 to amend 
B.T. Act: Act VIll of 1885 as amended by it, S. 81 B. 
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no rule which prevents the Court from taking under such 
circumstances the lowest rate as the prevailing rate^. Where 
there are different kinds of land, and the majority of tenants 
holding lands similar to those of the defendant paid a higher 
rate, the higher rate was held to be the prevailing rate.^ 

The adoption of the lowest rate as the prevailing rate, if 
the landlord does not object cannot be challenged by his 
tenants.2 If the rents of similar holdings in the neigh¬ 
bourhood have been fixed in contravention of S. 29 of the 
Act, they might be excluded from consideration in suits for 
enhancement of rent.® 2 

As is well known, each village has lands of various Lands must 
descriptions, with particular names indicative of their crop- 
yielding capacities ; some lands are better situated than the 
others. In judging, therefore, of the prevailing rate the 
Court or the Officer called upon to determine the question of 
exhancemcnt, has to bear in mind the question of similarity 
both in the character or description of the lands held by the 
j.aiyat and the relative advantages of the lands. The point 
fOr determination however is a question of fact.'* 3 

Rules are given for determining enhancement on this Three years 
ground.® The rates iov three consecutive years immediately 
prior to the institution of the suit must bo taken into consi¬ 
deration and it must be shewn that there is a snhUantinl 
difference between the mte paid by the raiyat and the 
prevailing rate found by the Court. It is not every slight 
difference that would warrant a sum for enhancement. The 
rate to be considered must bo generally paid to 

say, paid by the majority of the occupancy raiyats.® 

In Bengal and other places, raiyats belonging to the 
higher castes sometimes claim to hold land at special rates ^ 
of rent; often particular families, as a matter of fact, are 
allowed to hold at favourable rates, and unless it is proved that 
by local custom caste does form an element for consideration, 
the caste of the raiyat would not be taken into considera¬ 
tion in determining the rate payable by him. Such local 
custom must be applicable to a class, or, to use the phraseology 

‘ Alif Y. Baghunath —1,0. W. N. 310: Ram v. Bahu —21 G L.J. 483 
Seo Harihar v. Ajur —22 Ind. Oas. 604, 

* Mangni v. Seo—I O.W.N. OLXXIX. 

» Nahin V. Kulo-14, O.W.N. 914 (8emble)=-37 Oal. 742. Lalit v. HiY- 
narian—15 0 W.N. LVI. 

* Finuoano and Amir All’s B.T. Act, 1st Ed. 170. 

» Act Vlil of 1885, S. 31. 

® Act VIII of 1886, 31 (a). Fiuucane and Amir AU’s B.T. Aet, Ist Ed. 

177—178. 
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(ii) 


Rise in price 


of food crop. 


of the Act, a “description of raiyats.”' But such rate 
oup^ht not to be considered in determininiy the prevailing rate 
to be paid by the majority of the raiyats.^ 

Rates may have increased within a certain area in 
consequence of improvements effected by the landlord. 
These are exceptional rates which cannot be regarded as a 
test for determining the ordinary prevailing rates in the 
village or in the neighbouring villages.’^ 

If the rent is not separately allocated to the different 
classes of land comprised in the holding, the court can deal 
with the area of each class separately and arrive at the total 
rent to be paid by the raiyat.^ 

Where the court considers that the prevailing rate 
cannot be satisfactorily determined without a local enquiiy 
it can appoint a Revenue Officer as Commissioner for that 
purpose.® 

Before awarding enhancement, the Court must also find 
that “ there is no sufficient reason ** shewn by the raiyat 
“ for his holding at so low a rate.^^ Sufficient reason for 
raiyats^ holding at exceptionally low rates would seem to 
be that they hold the land on reclaming or Jangalhuri leases 
or have reclaimed the land ® or that they belong to class¬ 
es of raiyats which, in accordance with local custom, is 
allowed to hold land at favourable rates of rent ^ or that 
they may hold land at favourable rates in consideration of 
their growing special crops for the landlord® or for rendering 
him certain services. 

The second ground is “ a rise in the average local prices 
of staple ;food crops during the currency of the present 
rent.’*® A rise in the value of the produce which includes 
other value than money value^ ® was under the old law a 
ground for enhancement, but at present it is a rise in the 
priccy that is to say, money value. A rise in the price must 

* Finacanc and Amir Ali’s B. T. Act, 1st Ed. 180 and Act VIII of 
1886, 8. 30(c). 

* Ibid 8. 31 ( 0 ). 

» Ibid 8. 31(d). 

♦ Ibid 8. 31(/). 

» Ibid 8. 31(b). 

• Nury,Hari —2 W. R. Sp. (1884) Act X, 75: Chudhri v. Oour — 
2 W. R. (Act X) 40: Paramannnda v. Pnddnmani~9 W. R. 349. Sura- 
sundari v. Oolam —19 W. R. 141: Hava v. Janmajai —9 Cal. 606 = 12 G.L.R. 
267. 

» Act VIII of 1886, 31(c). 

« Ibid 29 Prov. (iii). 

• Act VllI of 1886, Sec. 30(b). 

Rent Commission Report, 37. 
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now be of food crops^ and not any special crops grown by the 
raiyat, e.g, jute, sugarcane, betel-leaf, tobacco and the like, 
which requires particular attention and involves special 
expenditure, and the prices of which, if for export, may 
fluctuate with the fluctuations of foreign markets, and can¬ 
not therefore furnish a safe test for judging of the ability 
of the raiyat to pay enhanced rent. Under the former law 
also special crops were not taken into consideration in set¬ 
tling rent. ^ Wherein a certain area two staple food crops 
are grown on all the lands, in decreeing enhancement, the 
mean or average of the increase of the [)rices should be 
taken into consideration Under the old law it was held 
that the increase in the value of the produce must be an 
increase in its natural and usual value in ordinary years; 
the accidental and exceptional prices of a particular yeai in 
consequence of drought and scarcity, could not be treated 
as a measure by which rent was to be adjusted; ^ and that 
the increase must be 2 ^permanent one; that is a steady and 
normal increase, and not one that fluctuates in a violent and 
uncertain way and is affected by extraordinary causes not likely 
to last.^ The present Act also refers to ^average ^ prices and 
the above conditions therefore hold good as much now. 

In settling the rate of enhancement under § 80 (6) 
B. T. Act, the Court must have regard to the nature of the 
land in which rent is to be assessed. If it is an up-land the 
prices of the up-land staple crop must be considered and 
while if it is low, the prices of the low-land staple crop must 
be considered^. 

Provision has now been made for the preparation of price 
lists of the market prices of staple food crops which thus 
facilities the ascertainment of its rise for purposes of en¬ 
hancement and the local Government is given power by 
rule to determine what are to be deemed staple food crops 
in any local area 

S. 30 B. T. Act refers to a tenancy where the rent is 
solely payable in money and it does not apply to a tenancy of 
which rent is paid partly in cash and partly in kind^. 

The Court is bound to look to the price list so prepared®. 

^ Finucane and Amir Ali’s B. T. Act, Ist Ed. 172: Rampini’s Ditto 
4th Ed. 137. 

• Bhagrath v. Mahsoop —6 W. R (Act X) 34. 

• Thakurani v. Biessessur —B. L. R. 9 P. B. 320 W. R. (Act X) 29; 
Ilarihar v. Ajuriy 22 Ind. Gas. 604. 

• Sajiwan v. Chduh —I P.L.J. 409 —36 Ind. Caa. 678. 

» Act VIII of 1886, S. 39. 

® Priyanath v. Tarini —24 O.L.J. 373—36 Ind. oas. 618. 
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Rules for de- Rules are given for determining enhancement of 
termining en- rent on this ground.' Under Act X of 1859 it had 
hancement. old rent must bear to the increased 

rent tlie same proportion as the former value of the 
produce of the soil, calculated on an average of 3 or 
5 years next before the date of the alleged rise in value, 
bears to the present value.^ The rule of proportion 
thus enunciated was vague and indefinite, while the period 
of time indicated for purposes of comparison was much 
too short. Nor did the rule take into account any increase 
in the cost of production. These defects have now been 
remedied® First, the court has ordinarily to take into consi¬ 
deration decennial periods for purposes of comparison, which 
should be en'irely distinct and should not even partially 
overlap each other^ ; secondly, the rule is applicable to money 
rents; and thirdly, a deduction of one-third of the excess 
over the last average is mandatory to cover probable increase 
in the cost of production.® 


^The third ground is increase in the productive power of 
Increase in the Innd by the raiyat on account of ^'improvement 
productive effected by, or at the expense, of the landlord during the 
powers. currency of the present rent or "by fluvial action.^^® 

This ground of enhancement is subdivided into two, viz,. 


landlord’s improvement and fluvial action, which alone, in the 
Due to opinion of the framers of the Act, " can bring about an 

landlord’s increase in the productive powers of the land so as to justify 
improvement, ail enhancement of rent." " All other cases "—it was said 


" seem to resolve themselves into cases such as railways or 
canals, in which the landlord will get his enhancement by 
improvement of prices, or else into improvements effected by 
Government or by the raiyat."^ The increase must be 
independently of the raiyat^s own agency and expense. The 
old law also required the increase to be " otherwise than by 
the agency or at the expense of the raiyat.^’ 


The onus of showing that the productive powers of 
the land had increased independently of the raiyat’s agency 
is on the landlord.^ 


‘ Act VIII of 1885, S. 82. 

• ThaJturani Dassee v. Bisheshur —3 W.R. (Act X) 29 = B.L.R.. F.B. 

202 . 

® Finncane and Amir Ali’s B.T. Act, 1st Ed., 186. 

• Annada v, Nilharani —11 O.L.J. 3^. 

« Act VIII of 1886, S. 32, and 3 above. 

• Ibid, S. 30 (c) & (d). 

» Selections from Papers relating to B.T., Act (1886) 416, 

• Voolin V. Watson —9 W.R. 190, 
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No enhancement can be granted* under this rule unless Rules for 
the improvement by the landlord is registered, ^ dotermining. 

Rules are given for determining the amount of 
enhancement claimed on this ground. In determining 
the same the Court shall have regard to;— (a) the 
increase in the productive powers caused or likely to be 
caused by the improvement. The ground is not restricted 
to increase alieady caused but the claim may be based 
on the likelihood of increase, which, however, must not 
be hypothetical but must be capable of ascertainme t with a 
fair degree of certainty j (b) the cost of the improvement 
and the cost incurred by the raiyat ybr utiluing it. In some 
cases the cost of making an improvement may be trilling, 
in others the raiyat may have to incur himself considerable 
ex})eiise in making use of it. So either the one or the other 
or both of these circumstances will have an important bear¬ 
ing in determining the amount of enhancement; (c) the 
cdisti^tg rent and the capacity of the land to hear a higher 
rent. For the rent may be too high and inspite of the 
improvement, the land may not be capable of bearing an 
increase in its burden. Even when a decree for enhancement 
on this ground has been obtained by the landlord, the tenant 
or his successor in interest (who may be either his heir or his 
assignee in case the holding is transferable) is entitled to 
reconsideration of the same in the event of the improvement 
ceasing to produce the estimated effect, or, if the effect was 
of a prospective character, not producing it at all.^ 

The enhancement granted should include a sum in 
addition to the i*tterest payable upon the capital spent by the 
landlord for the improvement. The enhancement agreed 
to by the tenant may be taken prima facie as his own 
estimate of what would be fair rent under S. 30 (c*), and the 
Court may well adopt this as the basis for a decree, till at any 

rate, the tenant shows that his estimate was erroneous.® 

. . ( 2 ) 

Increase in the productive power of the land due to Due to fluvial 

finvial ction is also a ground for enhancement. Fluvial action, 
action includes a change in the Qourse of a river rendering 
irrigation from the river practicable when it was not so 
previously.^ ^ The Court shall not take into account 
any increase in productive power due to it which is 

» Act VIII of 1886, S. 33 (a). 

‘ Act VIII of 1885, S. 33 : Amir Ali & Finucane’s B.T. Act, 1st Ed., 

187—188. 

• Qanesh v. Lachmi —23 O.L.J. 209. 

* Act VIII of 1886 S. 30, Explanation, 
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merely lewporary ami casual^. Rule is ^ivon as to the 
amount of enhancement on this j^round. Althou<jfh the court 
may enhance the rent to such an amount as it may deem 
fair and equitable, the amount must in no case jjjive to the 
landlord more than one-half of the value of the “ net 
increaselin the jn’oduce of the land^^.^ 


Must bo 
gradual and 
not within 
15 years. 


Duration of 
eiihancoinoiit. 


Even when the landlord becomes entitled to an enhance¬ 
ment of rent for any of the above reasons, to prevent hard¬ 
ships to the raiyat provisions have been made emj)Ovvering 
Court to direct t lat the enhancement shall be gradualy that 
is, yearly by degrees for any number of years not exceeding 
five.^ And when the rent has once been enhanced no 
suit for enhancement will be entertained wiihin Jfleeit years,^ 
And in no case can an enhancement be dccrerd which is under 
the circumstances of the case unfair or ineqnilable.^ 

The enhanced rent can continue only so long as the 
improvement o ists and substantially qyroducts its estimated 
effect in respect of the holding and a time must come when 
rent would have to be reduced to the original rate. It is 
open to the tenant at a future time to establish that the 
rent should not be decreed at the enhanced rate, because I he 
improvement either no longer exists or does not substanti¬ 
ally produce the estimated effect in resj)ect of the holding. 
It is obviously just that if the improvement has ceased to 
exist in part only there should be a corresponding reduction 
in the enhanced rent.® 


Increase in 
area. 


Who may 
sue for 
enhance¬ 
ment ? 


Under the old law and under the present the raiyat^s 
rent could also be enhanced on the ground of an increase in 
area of the land held by him. This pro])erly speaking is not 
a ground of enhancement but is a case of alteration of rent 
and will be dealt with under that head. 

Suit for enhancement of rent on the grounds specified 
above must be brought by all the landlords, and cannot 
proceed at the instance of some only of the fractional 
cosharers.’' S. 7 of the Act does not apply to the 
enhancement of the rent of an undivided share of a hold¬ 
ing.*^ A farmer or an ijardtr when there is no 


‘ Ibid, 

S. 34(fi). 

* Ibid, 

S. 34(6). 

» Ibid, 

S. 3G. 

* Ibid, 

S. 37. 

» Ibid, 

S. 35. 


® Qanes V Lachmi —23 C.L. J. 209. 

^ Oopal V. Untesh —17 Cal. 695 : Boidyt v. Him —2 C. W. N. 

44*25 Cal. 917 : See also Act VIII of 1885, S. 188. 

* Harihul v. Tnaimuddin —2 C. W. N. 680. 

» Vurga v. Qolah —23 W. B. 228. 
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stipulation in his lease precluding him from so doing/ 
a Hindu widow whether suing as widow of her late husband 
or as guardian of her minor son‘^ may bring such a 
suit. 

In a suit to enhance the rent of an occupancy raiyat. Court fee. 
the amount of the fee payable is computed according to the 
amount of rent of the land to which the suit refers, payable 
for the year next before presenting the plaint. 

A decree for enhancement, if passed in a suit instituted Date from 
in the first eight months of the agricultural year, ordinarily which decree 
takes effect from the commencement of the next agricultural nmiit*takes^' 
year ; if passed in a suit instituted in the last four months effect, 
of the agricultural year, it ordinarily takes effect on the 
commencement of the next year but one following : but a 
later date may for special reasons be fixed by the 

court. 

The rent of an occupancy raiyat cannot be enhanced by 
the auction-purchaser at a sale of an estate sold for arrears Estate for 
of jjjovernment Revenue. The Revenue Sale Law provides arrears of 
that nothing herein contained shall ’entitle any such pur- 
chaser to enhance the rent of any raiyat having a right of 
occupancy otherwise than in the manner prescribed by the 
law for the time being in force.® The matter has been 
discussed more fully in a previous chapter and further 
treatment thereof is unnecessary. 

In the case of arrears of rent being due from pidni or IV 
other dependent talv,q% or tenures, the law at first provided for 
the mle of ihose only which, by the title-deeds or established arrears of 
usage of the country, were transferable by sale or otherwise, rent. 

It did not, however, in express terms, say whether they were 
to be sold free from or subject to incumbrances, which might 
have been created by the former holder,^ The Astam Regulation 
S. 8 and 11 for the first time, laid down that on a sale held 
under its rules, they were sold free from all incumbrances that 
might have accrued upon them by the act of the defaulting 
proprietor or his representatives or assignees, unless the right 
of making such incumbrances sliould have been expressly 
vested in the holder by a stipulation to that effect in the 
written engagements under which they might have been 


‘ Durga v. Jainamin —2 Cal. 474. P. C. 

* 8urja V. Hemanta —20 Cal. 498. 

« ActVIIof 1870, S. 7(xi). 

* Act VIII of 1886, S. 164. 

® Act XI of 1869, S. 37, Proviso as explained by Sarat v. Asiman-- 
31 Cal. 726. 

Eeg. VII of 1799, S. 15, ol. 7. 

22 
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rent. 


held.” But it protected the tenure of “ hhuil kashi miyats 
or resident and hereditary cultivators ” and all bona fide 
engagements made with them by the late incumbent (the 
former proprietor) or his representative^’ for rents which 
were as high as were demandable at the time such engage¬ 
ments were contracted.” But it was not at that time, expressly 
stated whether on sale by any other process, the tenure was 
similarly sold. And consequently Reg. I of 1820 was passed 
to clear up the doubt, which provided that whether the sale 
was made under the provisions of the Astam Regulation or 
under the summary process authorised by the genei’al 
Regulations, the sale was subject to S. 11 of Reg. VIII of 
1819. Still the law was confined to the tenures of the 
nature defined in S. 8 of Reg. VIII. This was the state of 
the law when Act X of 1859 was passed which incorporated 
all the previous law on the subject in respect of tenures of 
that description. There was, however, no law in force by 
which tenures other than those above described, that is, 
tenures which were transferable by the custom of the country 
could be sold with that effect. This omission was suppHed 
by Act VIII of 1865 B.C. which enacted that all tenures 
sjid under its provisions were to be sold free from all 
incumbrances, but subject to the proviso which was iu the 
same words as that enacted in Reg. VIII, S. 11, Cl. 3.^ 

Thus it appears from what is stated above that though on 
a sale of a tenure under the provision of the Regulation VIII 
and other cognate law the auction-purchaser did not 
acquire the right to collect rent at a higher rate than was 
demandable without establishing his right to do so by a 
regular suit in a Court of Justice, this protection, as it 
appears from the lang lage used, extends only to the resident / 
occupancy raiyats who can be included within the term ^*khud 
kasht raiyats, but not to the non-resident raiyats of the 
village, who may have acquired occupancy right in respect of 
their holdings in that village and who wefe formerly 
distinguished from the khvd kasht raiyats by the name of the 
pai kasht raiyats. 


(iv). Seduction of rent. 

From the grounds given by the Act entitling the 
landlord to claim an enhancement of the rent follow the 
converse grounds which give the raiyat the right to seek 
for a reduction of his burden. The^old law recognised three 


* Shahahoodeen v. FuUeh —7 W. B.iseo F. B. Sup. 646. 
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grounds on which a raiyat could obtain a reduction or Grounds 
abatement of rent, mz\ — {a) diminution of the area, by 
diluvion or otherwise, (^) a decrease in the value of the 
produce or of the productive powers of the land, arising 
from causes beyond the power of the raiyat, (<?) when the 
quantity of laud held by raiyat proved by measurement to 
be less than that for which the rent is paid. 

The distinct terms of S. 38 B. T. Act make it quite under 
clear that a reduction of rent cannot be claimed on these present law. 
grounds under the present law.^ 

Now the fint ground for claiming reduction of rent (i)Deteriora 
is that the soil of the holding has, without the fault tion of soil, 
of the raij'at, become permanently deteriorated by a Permanent 
deposit of sand or other specific cause, sudden or gradual.^ 

The deterioration must be of a permanent or lasting 
character. It cannot be said that a deterioration is not 
permanent only because hy the application of capital and 
skill its c'iuse might he removed. A liberal interpretation 
shpuld be put upon the word f)ermanently ^ and the 
word construed with reference to existing conditions.® 

Thus when a piece of land gets covered with sand, the 
deterioration is permanent mth reference to eonsting conditions^ 
for no human being can tell when it may please a higher 
power to cause the river to wash aw^ay the sand again 
or to deposit fresh earth upon it, and the case of an 
absolutely vague and uncertain event like this is even 
stronger than the example given above of the application of 
human capital and skill. The more uncertain the result the 
more it must be held to come within the meaning of the 
word ^ permanent^ as construed with reference to existing 
conditions. ^ It does not matter whether the deterioration is 
by a sudden cause or has occurred gradually^ but it must be ^adual, ^ 
without the fault of the raiyat. If the deterioration was 
occasioned by the laches on the part of the raiyat himself, he 
would have no right to relief under this section.® 

The second ground is that there has been a fally not due ( 2 ) Fall jn 
to a temporary causCy in the average local prices of staple price. 
food crops during the currency of the present rent.® The 
explanation of this ground will be found from what has been 
already said as to the opposite ground for enhancement. 

^ Finuoane and Amir Alfa B. T. Act, Ist Ed. 192—193. 

* Act VIII of 1886, S. 38 (1) (a) 

• ^uri V. Beily —20 Oal, 679. 

* Krishna v. Palahdhari —22 0. L. J. 42. 

• See Mcmsjf/ir v, Harvey —11 W. R. 291. 

« Act Vlllof 1886, S. 88(b). 
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(3) Rent An occupancy raiyat cannot sue for a reduction of rent 

higher than except on one of the grounds specified above. He therefore 
rate cannot sue to have his rent abated on the ground that it is 

ground. higher than the prevailing rate. But neither could he do so 

under the old law. ^ 

(4) Deficiency tenant may also obtain a reduction of rent on the 

m area. ground of a deficiency proved to exist in the area of his 

tenure or holding. But this properly is a case of alteration 
of rent and will be discussed under that head. 


(«;). Alteration of rent on alteration of area. 


Alteration in 
area. 


Increase in 
area may be 
due to (1) 
Encroach¬ 
ment. 


1. On land 
of landlord. 


Presumed for 
his benefit. 


The quantify of land included within theraiyat^s holding 
may be altered^ that is to say, be increased or diminished 
from various causes, and it is but meet that the rent 
payable for the holding should also be altered i,e, enhanced 
or reduced accordingly. The B. T. Act has provided for 
such a contingency. 

Land in excess of the area for which the rent is previously 
paid may be acquired by a tenant— {a) by encroachment on 
the waste or unoccupied land of the same estate belonging 
to his landlord; (i) by alluvion \ or (c) by encroachment on 
the lands of a third person.^ 

Possession by a person will be presumed to be held in 
his own right and adversely to the true owner. But while 
a tenant, taking advantage of his position as such, takes 
possession of lands belonging to his landloixl not included 
in his holding, the presumption is that such lands are added 
to the tenure and form part thereof for the benefit of thetenanty 
so long as the holding continues, and afterwards for the 
benefit of his landlord, unless it clearly appears by some 
act done at the time that the tenant made the encroachment 
for his own benefit.® An encroachment, therefore, made by 
a tenant from the adjoining waste of his landlord is prima 
facie made by him in his character as tenant and is presumed 
to have been made for the benefit of his landlord*^ 

A tenant, who is in possession of land which does not 
form part of his original holding can be sued for the use and 
occupation of such land,^ The tenant must be treated as 


' Bohan v. Sheh —21 W. R. 404. 

* Finucane and Amir Ali’s B. T. Act, Ist Ed. 247—248, 246, 

* Oooru V. Issur —22 W. R. 246 followed in Eauhai v. Damodar —16 
Bom and 662: Mathu*FaJcJcoo v, Orr —36 Mad 618. 

* Ishan V. Bamranjan—2 O.L.J. 126 (136) : Birendra y, LaJcahmiSO 
Ind Gas 896. 

® Abdul v. Rajendra —13 O.W.N. 636. 
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a tenant of the new land, apart from his tenanct/ in respect Encroached 

of the original bolding^. ^ It is altogether a new holding 

and the rent that would be assessed on that land would be 

new rent in respect of the new holding. ^ It was held in an 

earlier case that when lands have been encroached upon and 

added to the tenure, the tenant, if his tcjnancy is permanent 

or he has a right of occupancy, cannot be ejected from them 

while the tenure lasts, but when the rent is adjusted these 

lands might be brought into calculation.'^ But this view 

has not been accepted in a later case.^ 

While a tenant is bound (presumed) to treat that Landlord’s 
which is an encroachment as held by him under his land- option to 
lord, the landlord is not hound to treat the land on which 
his tenant encroaches as held under a tenancyy but it is 
open to him to repudiate the relation and treat him as 
a trespasser and to evict him as such.® 

But it does not follow that because the landlord has May bo 

this option he can treat the tenant as a trespasser at any Estopped, 

time after having exercised his option in treating him 
as a tenant for some time.® 

But though the landlord may, if he chooses, treat Tenant has 
him as a tenant in respect of the land encroached upon, 
the tenant has no such right to compiel the landlord 

against his will to accept him as a tenant in respect of 

that land. 

It is open to the tenant to indicate at the time he Adverse 
encroaches that he intends to hold the encroached lands possession by 
for his own exclusive benefit and not to hold them as he 
holds the lands to which they are adjacent; in this event, 
the landlord, though willing to treat him as a tenant, may 
be driven by an ascertion of hostile title, to a suit to eject 
him as a trespasser. No doubt, as a general rule, the 
intention of the tenant to make an encroachment for his 
own benefit must be shewn at the time when the encroach- 
ment is madcy but a subsequent severance of the encroach¬ 
ment from the demised premises may have the same effect, 
if brought to the knowledge of the landlord, although if 


^ Finucane and Amir All’s B. T. Act, 1st Ed., 275. 

* Qooroo V. laaur —22 W. R. 246, 

* Naddiar v. Meajan —10 Cal. 829. 

* Oopal V. Lnkhirani —16 O.W.N. 634; lahan v. Bamranjan —2 O.L.J. 


* Prahlad v. Kedar —25 Oal, 302. 

® Khondkar v. Afo^ini~40.W.N. 608. 
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2 . 

On Land of 
3rd party. 


3. 

Acoretiop. 


the landlord is allowed to remain under the belief that the 
encroachment is held as part of the tenancy, the tenant 
may be eafojjped from denyinpf it.^ The tenants^ possession 
of the lauds encroached upon can only commence to be 
adverse when a title adverse to the landlord is asserted, or 
the landlord becomes aware of the encroachment.® Mere 
non-payment of rent for 12 years by a tenant does not 
convert the tenancy into adverse possession.® It must be 
shewn that there was not merely possession, but such 
possession was with notice to the landlord and was known by 
the parties to be a trespass.^ 

The tenant may encroach upon either the neighbouring 
land of his own landloixl or upon that of a third party. 
In the latter case, he makes the encroachment for his land¬ 
lord's benefit^ and not for himself, and his landlord is entitled 
to additional rent for the land so added to the subject of 
the tenancy.® In this case also the same presumption 
arises as in case of encroachment made on the adjoining 
lands of his landlord and the same principle governs the 
relationship between him and the tenant. * 

Formerly there was a conflict of rulings as to whether 
a tenant had any right in laud which had accreted to his 
tenancy. But the matter has now been set at rest by a 
Full Bench decision in which it has been ruled that a 
raiyat who has a right of occupancy is entitled to hold 
lands accreted to his jote as an increment to it.® The 
increment is to be regarded as part and parcel of the parent 
jote and the landlord cannot treat it as a separate tenancy,® 
As to the landlord’s right to rent for such land so added 
to a tenant’s holding, it was held under the former law that 
he would only be so entitled, provided the tenant was 
liable by his engagement or by established usage to such an 
increase of rent.’^ Now a tenant is, of course, liable to pay 
additional rent for such land except in the circumstances 
specified.® The accretion should be assessed at the same 
rate as the parent holding. 


' Birendra V. Lakshmi-^SO Ind Oas 896. 

* Wali V. Tola —3 Cal 697 $ Ishan v. Ram —2 O.L.J. 126 ; Taran v. 
Ga««ndra—16 O.W.N. 236. 

® Prem y, Bhupen—2 All 617F. B.; Rungo v. Abdtd —4 Oal 314 j 
Pareah y, Kashi —4 Cal 661; See also Dadoha v, Krishna— Bom 34; 
Tarachuran v. Samser —3 Mad 116. 

* Rishna v. Banka —13 O.W.N. 698, 

® Qaur V. Bhola —21 Cal 233: 

^ Ashanulla y. Mohini —26 Cal 739. 

Regulation XI of 1826, 4 cl (1) : Ramnidhi v, Parhati —6 Cal 920: 
Qhulum V. Kali—*7 Cal 479: Brajendra v. Upendra^S Cal 706. 

* Act Vlll of 1886, S. 62(a). 
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In claiming additional rent the landlord would have Proof of 
to shew that the lands held by the tenant were m excess excess land. 
of the lands originally let out to them in consequence of some 
encroachment or some alluvial increment, or that the previ¬ 
ous settlement was made on the basis of a measurement 
and the rates of rent as applied to the area then deter¬ 
mined, while on a fresh measurement made by the same 
length of measure, it has been found that he is entitled to 
receive additional rent which by carelessness, or neglect or 
some other reason he had hitherto lost.^ Consequently, the 
landlord must establish the area for which rent has been previ- 
ously paid by the tenant; he must next establish the pre¬ 
sent area held by the tenant j he is then entitled to claim where rent 
additional rent in regard to the excess area.^ If it is settled with 

established that the original letting' was not with reference JandT^thi^ 
to area at all, but was a letting at a (lump) consolidated rent specified 
for lands wdhin specified (well-defined and ascertained) boundaries. 
boundaries^ the holding being supposed to contain a certain 
number of bighas^ and it should afterwards be found, on 
measurement, that the area expressed in Bighas (or what¬ 
ever the denomination may be) is more than was supposed, 
it is manifest that there is no excess area for which the 
tenant is liable to pay additional rent, the rental agreed upon 
being for the land included within the boundarieSy whatever 
the nominal area may be, and no additional rent can be 
claimed, unless it is shewn that the tenant is in occupation ^here rent 
of land situated outside the boundaries prescribed. If how- settled with 
ever it is proved that the original rent was settled with reference to 
reference to the quantity of land let out, as where land is 
let at a cednin rate and the area at the time of 

letting is found to be a certain number of Bighas, it mani¬ 
festly is not a ground for alteration of the rent, that the 
number of bighas has afterwards been found on measure¬ 
ment to have increased or decreased, unless the measure¬ 
ment was made by the same standard and by the same 
method* In such a case in order to entitle the landlord to 
claim additional rent, he must, in the first place, prove 
what the original area was.« If it is found that the tenant 
is in occupation of a larger area according to the same 
measurement the tenant would be bound to pay addi¬ 
tional rent in respect of the excess land in his possession.^ 

But if a tenant is let into occupation of certain quantity 
of land for a certain lump rent or at a certain rate of rent. 


* Qouri V. Beily— 20 Cal. 679. 

» Srinibaa v. Bamehaf^ra —14 O.L.J. 146»16 O.W.N. 921. 
” Bajhumar Bamlal —5 O.L,J. 638. 
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and if he afterwards acquires more land over and above 
what was originally let, the surplus is the excess area and 
the tenant is liable to pay additional rent for it; 
while a tenant is entitled to a reduction of rent in the 
contrary case. Thus a landlord is entitled to additional 
rent when he shows— {a) what the quantity of land was at 
the inception of the tenancy : {h) that the rent was settled 
with reference to the area : (c) that no consolidated rent for 
the entire area let out was settled : and {d) that the 
quantity of land held at the time of suit is in cwcess of 
that originally let ont.^ 

It appears, as observed by Coxe J., that “ the whole 
pon question is one of intention of the parties ap[)licable to the 
tenancy before the final measurement. If the landlord 

originally intended to let and the tenant originally intended 
to take such-and-such a piece of land or such-and-such 
a holding, he the number of highas what it may the fact 
that the area proves to be larger than what was originally 
stated would not entitle the landlord to additional rent. If 
however he intended to let and the tenant intended to take 
so many highas^ he the actual piece of land what it may^ the 
landlord will be entitled to additional rent when the 
tenant has proved to hold more highas than were originally 
let to him. No doubt when a piece of land with definite 
boundaries is leased there is plenty of authorities for 
holding that the description of / oundaries will prevail over 
the statement of the area, and the landlord would in all 
cases have the burden of proving that the settlement was 
with reference to area alone.''^ 

of In this class of cases,’’ as pointed out by Mookerjee 

n J., “the chief difficulty of the landlord is that he is 
not able to establish the area for which rent has been 
previously paid by the tenant. Recitals in documents like 
teases and rent-receipts are by no means conclusive to 
prove the area previously held by the tenantat any 
rate before a comparison could be made between the area 
previously held and the area at present found to be in 
occupation of the tenant, it must be shewn that the measure¬ 
ment on the two occasions was made according to the same 
standard.” But when it has been proved by measurement 
by the same system of measurement and under the same 


^ Rajkumar v. Ramlal —6 0. L. J, 638. 

* Ahhar v. Hira —16 0. L. J. 182. 

• Srinihas v. JRamc/iandra—14 O.L.J. 146»15 0. W. N. 921; eg. 
Qouri v. Reily--20 Oal. 679 : Bajendra v, Chimder-^ O.W.N. 318. 
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conditions, that the tenant is holding a larger number of 
high as or a larger quantity of land than he has been 
previously paying rent for, it shall not be necessary for 
the landlord to prove or point out the particular jMs which 
the tenant has acquired in excess, whether by encroachment, 
alluvion or otherwise.^ 

Under the former rent law and rulings thereon all Reduction of 
tenants were entitled to a/jafniicut of real on the ground 
of diluvion or dcjlcicncg proved by measurement in the area ^ 

of the subject of the tenancy. A tenant with or without 
a right of occupancy was entitled to an abatement of rent 
for land washed away, unless precluded by the terms of 
his Kabuliat from claiming it.^ Now under the B. 

T. Act nothing in any contract can take away the 
right of a raiyat to apply for reduction of rent.‘^ A 
tenant, therefore, cannot now be precluded by the terms 
of his agreement from claiming an abatement of rent. 

Abatement could be claimed for land taken up by 

government for a public purpose, such as for a road'^ 

and on the ground of dispossession by title paramount,but 

not if he could not shew that his lessor had title and that , 

the person ousting him had no title,nor if he knew 

that the area of land leased to him was less than that 

mentioned in his paltaf nor if he came into possession of a 

less quantity of land through his own fault. ^ The mere 

acceplame of a reduced rent (by the landlord), though it 

may amount to a full acquittance of rent for particular 

year or years for which the rent was paid, cannot operate as 

a binding contract between the parties, without proof of the 

agreement which formed the basis of the reduction granted, 

because it is consistent with the reduction being a mere 

temporary abatement and as an indulgence on the part of 

the lessor.® Remission may also be claimed not account of 

land not found in the possession of the tenant, but on 

account of land which, though included in his tenure, he. 

‘ Act VIII of 1886 S. 62 (6) added by the Amending Act of 1898. 

' Inayatullah v. Ilahi —W R. Sp. (1864) Act X. 42. 

» Act VIII of 1886, 8. 178(3) (f). 

® Din V. Thakru —6 W.R. (Act X) 24. 

* Brajanath v. Hiralal —10 W. R. 120= 1 B. L. R. A. C. 87 j 
Oopananda v. Oovind —12 W.R, 109. 

* Rung V. Rudro —17 W. R. 386. 

® Tripp V. Kali—W, R. Sp. (1864) Act X. 122. 

’ Sitanath v. Sham —17 W, R. 418. Kailaeh v. Darharia —20 O.W.N. 

347; See Durga v. Rajendra —41 Cal. 493 P. 0. = 18 O.W.N. 66 P.O. : 

Baijnath v. Raghunath —16 C.W.N. 496. 

® Radha v. Bhawani —12 C.L.J. 489=6 0,W.N. 60. 

88 
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was obliged to leave uncultivated on account of the necessity 
of having to erect embankments to protect other lands where 
remission for land so left out is provided for in the written 
contract between the parties.^ 

Under the old law a raiyat entitled to a reduction of 
rent had three courses open to him. He could either ane 
for abatement of rent or wait till sued by tlie landlord for 
rent and then f^ei up a claim to a set off, or he might com¬ 
plain of an excessive demand of rent and sue for a refund,'^ 
S. 52(^) B. T. Act docs not explain whether reduction 
of rent on account of decrease in area can be claimed as a 
set off or only in a suit brought for the purpose. Finucane 
and Ameer Ali are of ojnnion that Under the present law 
the right to a reduction of the rent can, it seems, be 
enforced only by a suit instituted for the purpose. For in 
an action for rent brought by the landlord there are two 
issues for determination : {a) what is the amount of rent 
payable by the raiyat and {ff) whether it has been paid. 
And to allow the raiyat to raise the question of reduction of 
rent on the grounds specified above necessarily give rise to 
totally distinct issues.^^^ But, as pointed out by Rampini 
the words ^ every tenant shall be entitled ' etc., in 
S. 52 seem to point to the conclusion that the reduction 
of rent on this ground may be claimed as a set ofE, On 
the other hand, a reduction of rent on the grounds specified 
in S, 38 B. T. Act would seem to be obtainable by an 
occupancy raiyat only in a suit instituted for the 
purpose 

A mere co-sharer tenant, who has only a fractional 
share in the tenure or holding, cannot claim abatement 
under the section. His remedy is to bring a suit for the 
purpose making all the joint landlords and his co-sharers 
in the tenancy parties.® So a suit under this section 
cannot proceed at the instance of co-sharer landlords in 
consequence of the provisions of Sec. 188 B. T Act,® 

In a suit {a) to enhance the rent of a raiyat having a 
right of occupancy and (4) for abatement of rent, the 
amount of court-fee payable shall be computed accoi*ding 


^ Sree v, lahrad —16 C.L.J- 226. 

Rampini’s Bengal Terianey Act^ 4th £d., 149: See also Bell’s 
Law oj Landlord and Tenant, and Ed., 57 and the cases cited there. 

® Amir Ali and Finucane’s Bengal Tenancy Act, 1st Ed,, 194. 

• Bampini’s Bengal Tenancy Act. 4th Ed., 190—191. 

• Bhupendra v, Raman —27 Cal. 417=4 C. W. N. 107. 

• Satiprasad v. Radhanatk. —16 C. L. J. 427: Qopal v. Umeeh — 
17 Cal. 695. 
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to the amount of rent of the land to which the suit refers 
payable for the year next before the date of presenting the 
plaint. 


{m) Imposition of Abwah. 

In this connexion it may be relevant to say a few words Enhancement 
regarding the attempt often made by the landlord 
enhance the rent of the tenant by the imposition of what ^ * 

is called ahwah. 

We have already seen that from early times the resident Duo to idea 
hereditary cultivators were entitled to retain their land as 
long as they paid the cmfomary rents and that the land- by raiyL. 
lords, whenever they wanted to enhance the rents, always 
thought it necessary to have a distinct name and a separate 
pretext for each increase of exaction, so that the demand 
had sometimes come to consist of thirty or forty different 
items into the nominal rent. This circuitous mode of 
increasing the payments was resorted to in order to get 
over the limitation on their right to enhance which the 
customary rent implied. These various items thus imposed 
came to be known by the general name of abivab. 

The British Government had from the earliest times Early law 
attempted to deal with the evil of abwabs. The first 
attempt to protect the raiyats from these illegal exactions 
was made in the year 1793, the time of the great settle¬ 
ment when the rights of the landlords themselves were ^ 

being placed on a permanent basis. Regulation VIII of g 54 ° 
1793 laid down that all existing should be consoH- 55 . 

dated with the asal jama into one specific sum,' and pro¬ 
hibited the imposition of any new abivab or mathui upon 
the raiyats. upon any pretence whatever, upon pain of a 
penalty of threj times the amount imposed for the entire y 
period of imposition. ^ Regulation V of 1812 which 1812, S. 3. 
altered some of the provisions of the abo.e Regulation 
declared that nothing therein contained should be construed 
as sanctioning or legalising the imposition of arbitrary or 
indefinite cesses, whether under the denomination of abwab, 
mathd or any other denomination.® The Rent Acts of 
1859 and 1869 provided that under-tenants or raiyats^ if 
any sum was exacted from them in excess of the sum 
specified in the patta, whether as abioab or any other pretext. 


‘ Reg. VTII of 1793, S. 54. 
2 Ibid, S. 5.5. 

» Beg. V of 1812, S. 3 
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were entitled to recover damages not exceeding double the 
amount so exacted.^ Inspite of these statutoiy provisions 
the case-law on the subject did not proceed on a uniform 
basis^ and, as a logical consequence of the rulings, it 
followed that where the Zemindar demanded less over and 
above the original rent and the raiyat consented and 
contracted to pay it, this damaud and ihe ofd rent formed 
a new rent lawfully claimable under the con tract, ^ and 
that certain payments, which were not so much in the 
nature of cesses, as of rent in kind, and which were fixed 
and uniform and had been paid by the raiijai from the 
beginning, according to local custom were not illegal 
cesses.*’^ 

In this state of the law, the B. T. Act provided 
that all impositions upon tenants under the denomination 
of abwahy mMul^ or other like appellations in addition to 
the acin *1 rent^ shall be illegal, and all stipulations and 
resevations for the payment of such shall be void.” ^ A 
Full Bench of the High Court upon a review of the 
previous legislation on the subject and the entire history 
of ahwaln came to the conclusion that—Nothing could 
be recovered for the occupation of land except one sum 
which must include everything which was payable for 
occupation, arrived at either by agreement or by some 
judicial determination between the parties; and any contract, 
whether express or implied, to pay anything beyond that 
sum under any name whatever, for or in respect of the 
occupation of the land, could not be enforced.” ® 

The question what is or is not ahwab must depend upon 
the circumstances of each particular case in which the 
question arises.^ If the particular sum specified in the 
lease or agreed to be paid is the lawful consideration for 
the use and occupation of the land, that is to say, if it is 
part of the rent^ although not described as such, the landlord 
would be entitled to recover the same, and* the whole 
question in any case is whether the items claimed are really 
part of the rent which was the consideration for the letting 
out of the lands to the defendant.” ^ This again depends 


* Act X of 1569, S. 10= Act VIII of 1869 B.O. S. 11. 

* Oesafoollah v. Jogodinra, —22 W. B. 12. 

* Budhua v. Jogeahar ,—24 W. B. 4. 

* Act VIII of 1886, S. 74. 

» Radha v. Cal 626 F. B. 

® Padmanand v. Baij ,—16 Cal. 628. 

^ Jotir^dra v. Chandra .—6 C. W. N. 627: Kalanand v. Baatem-^ 
18 0. L. J. 83. 
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upon the construction of the conttaci before the Court. If 
upon a fair interpretation of the terms of the contract the 
sum claimed be deemed part of the actual rent^ the tenant 
is bound to pay it; if on the other hand, the sum claimed 
can only be regarded as an imposition in addition to the 
actual rent, the stipulation for its payment is void.^ 

Provision has also been made for penalty for exactions Penalty for 
by landlords of any sum in excess of the rent payable save 
under any special enactments for the time being in force ^ 
the Bengal Survey Act (V of 18? 5) S. 38, the Bengal 
Cess Act (IX of 1880) S. 47, the Bengal Embankment 
Act (II of 1882) S. 74. The raiyat may institute a 
suit to recover from the landlord, in Edition to the amount 
or value of what is so exacted, such sum by way of penalty 
(not exceeding Rs. 200) as the Court thinks fit or double 
the amount or value thereof when it exceeds that siirn.*^ 


(vtV) Suspension of Rent, 

A tenant is entitled to a suspension of his rent if he is Suspension 
dispossessed from his holding by the landlord or a third party rent. 
through his procurement. What constitutes dispossession^ or, 
what in English law is called ^eoiction^ is clearly stated by 
an English Judge thus;—‘‘I think it may now be taken to 
mean this—not a mere trespass and nothing more, but 
something of a grave and permanent character done by the Dispossession 
landlord with the intention of depricing the tenant of the by landlord. 
enjoyment of the demised premises/^ If the landlord enters What it 
as a mere trespasser and the tenant is not evicted there will *”®*^“®* 
be no suspension of rent. But where the act of the landlord 
is not a mere trespass but something of grave character, 
interfering substantially with the enjoyment by the tenant 
of the demised property, there is a suspension of rent, 
during such interference, though there may not be an actual 
eviction.^ Thus where the landlord forcibly compelled the 
under-tenant to attorn or pay rent to him, but, as a matter 
of fact,. the tenant was not disposseseed or disturbed^ such 
wrongful act on his part was not sufficient in law to constitute 
ouster of the tenant, and did not destroy the relationship 
of the landlord and tenant between the parties so as to 


^ Mathura v. Tota ,—16 G. L. J. 296: also Upendra v. Meheraj —21 
0. W. N. 108 where other cases are cited and discussed. 

» Act VIII of 1886, S. 76. 

» Upton V. Toton End-^l7 C. B. 30 (64) 

* Dhanpat y, Mahomedr-^2^ Cal. 296. 
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relieve the tenant of the liability to pay rent to his landlord.^ 
But, where he gives notice to the under-tenant not to pay 
rent to the tenant there is a breach if the covenant for quiet 
enjoyment if the widei -tcnnut in purmtance of such notice 
withholds pnt/meni of rent. In sucli a case the tenant is 
entitled to be exempted from payment of rent. If however 
the under-tenant does not comply with such notice the 
tenant cannot claim any such exemption.^ 

It should be noted that the law does not require that 
there should be a complete eviction of the ^lessee in order 
that he may be exempted from liability to pay rent. If the 
landlord dispossesses a tenant of a part of the land leased 
to him, there should be no apportionment (under S. 52 B. T. 
Act) hut a total suspension of rent, for the reason is that the 
whole rent is equally chargeable upon every part of the 
land demised.** And the rule as to the suspension of rent 
as a punishment for dispossession by the landlord of the 
tenant from a portion of the land demised, ought not to be 
rendered nugatory by giving to the landlord a decree for the 
rente/ the land still in possession of the tenants Butdf 
the dispossession or interference is in resj)ect only of certain 
portion of the property the rent of which is separately 
assessed^ there should be apportionment.^’ Where, however, 
the lease reserves rent at a certain rate per higha it cannot 
be said that each higha is separately charged with rent, and 
therefore a landlord is not entitled to recover rent for the 
lands in the possession of the tenant, when he has dispossessed 
the tenant from other lands of the tenure,® Where the 
tenant who had not been put in actual possession of a portion 
of the demised land, nevertheless ^oent on paying the full rent 
agreed to in the lease, in a suit for recovery of the arrears 
of rent by the landlord. Held that the tenant cannot under 
the circumstances claim’ suspension of rent but that the rent 
payable to the landlord was liable to abatement.^ 

A tenant’s right to suspension of entire ‘ rent for 
eviction* from a substantial portion of land continues 

* Chander'^. Jagat —22 W. R. 337 (338) ; Moni v. Kalachand —9 C. W. 
N; 87l (Per Maclean C. J,). 

* Edge v. Boileau—lO Q. B. D. 117. 

* Dhanapat v. Mahamed —24 Cal. 296. 

* Asutosh V. Jog—17 C. L. J. 60—8 Ind. Cas. 620. 

* Dhanapat v. Mahomed^24 Cal. 296; Lalita v. Sumomoyee —6 0. 
W. N. 353} Baicharanv. Administrator —9 0. L. J. 678; Chandra v. 
RamnafA -11 G. L. J. 691} Asutosh r. Joy —17 C. L. J. 90; Oodair, 
Asimuddin—IH C, L. J. 509-21 Ind. Cas, 957. 

® Hankow v. Puma —28 Cal. 188. 

’ Bomesh v. Oolam —19 C. W. N. 867 : Annada v, Mathura^lS 6. 
W. N. 702- 9. C. L. J. 586. 
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till effective steps are taken by the landlord to restore him to 
possession'. 

The landlord no doubt is bound to protect his tenant Eviction by 
against eviction by title paraviount^, If the land demised ^**^*^' 
is evicted from the tenant or recovered by a title paramount, 
the lessee is discharged from the payment of the rent from 
the time of such eviction, and if he is evicted from party tho 
rent is to be diminished proportion to the land evicted^. 

But eviction by title paramount would be a good defence 
to a suit for rent if the party evicting having a good Utley 
the tenant ([uitted against his loilL It is not necessary that 
there should forcible expnlsian of the tenant and the same 
result will follow where the party seeking to evict should 
claim the rent and the tenant on such notice attorn to hi*a 
because he is not entitled to resist the claim. This doctrine 
of ([uasi eviction of the English law should apply in this 
countr 3 \ But it does not apply to a case where the tenant 
is induced to attorn to the superior landlord by an offer to 
accept a reduced rent‘d, 

• The landlord is not bound to protect his tenant from Eviction by 
the wrongful act of third parties^\ When the dispossession third party 
takes place by act of a third party, the zemindar having no 
concern in. the matter, liability to payment does not cease®; 
but when the zemindar is not merely a party assisting in the 
dispossession but actually gave the lease under colour of 
which the tenant was dispossessed, the zemindar is precluded 
from suing the tenant for rent on account of the period of 
time while he is out of possession. In such a case it makes 
no difference whether the defendants had recovered a decree 
for possession and mesne profits for the period of dispossession, 
inasmuch as the position of a man left in peaceful occupation 
of his land, and the position of a man ejected and subsequent¬ 
ly recovering a decree for possession and mesne profits, are 
not the same^. 

{viii) Payment of rent—Its time and pdace. 

It is ordinarily the duty of the raiyat to tender payment Payment of 
of rent at the malkutcherg or the village office of the landlord.® 

‘ Purna v. Rasik —13 C. L. J. 119. 

® Brojo V. Hira —10 W- R. 120. 

3 Oopanand v. Lalla —12 W. R. 109. 

* Godai V. Aininuddi —18 C. L. J. 609. Noorijan v. Bimala —18 

0 W. N. 662. 

* Donzelle v. Girdharee —23 W. R. 121. Gobinda v. Krishna —14 

W. R. 273. 

” Kali V. Mathura —34 Cal. 191. 

^ Kadambini v. Kashinath —13 W. R. 338. 

» Act VIII of 1886, S. r4. 
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Where the landlord has no village office and has not 
appointed a convenient place for payment and there is no 
controlling agreement the tenant must seek out his landlord, 
go to him and pay the rent as it falls due.^ 

Rent is usually payable in instalments^ which are 
regulated by agreement or established usage. ^ A contract 
between a landlord and a tenant for payment of rent in 
monthly kists or instalments is valid.® An agreement as 
to instalments need not be evidenced in writing. Where 
no agreement is proved or provable, established usage in 
the Pargana or the local area in which the holding lies, and 
not the practice of payment by the raiyat for a long 
series of years, determines the instalments.** In the 
absence of any agreement or established usage, the rent is 
payable mfour equal insta- ments with reference to the agri¬ 
cultural year.® With the object of preventing the raiyats 
from being harassed by successive suits for arrears of rent, 
when by agreement or custom a larger number of instalments 
than four may be established, it is provided that a landlord 
cannot sue a raiyat for arrears of rent more frecpiently than 
once in every three months from the date of the previous 
suit.® Under the former Acts, rent, in the absence of any 
contract or established usage to the contrary, was payable 
annually at the end of the agricultural year.^ 

Rent becomes due at the last moment of the time 
allowed to the tenant for payment which is the 
sun-set of the day on whieh an instal-ment falls due.® 
If no payment is made at or before the time, the amount 
payable becomes an arrear of rent,® which then carries 
interest. The rate of interest is, under the B. T. Act, 
now twelve and a half per cent, per annum*® and no 
contract for payment of a higher rate is valid.* * A stipula¬ 
tion for payment of interest on each monthly instalment (in 
cases where rent is payable monthly) from the time it falls 
due, being in excess of that which is permitted under the law. 


^ fVifeir V Bonnevjee —4 C. W. N. 324 

* Act VIII of 1886, S. 63. 

» Manohar v. ParesA—18 0. L. J. 176 = 17 0. W- N. 820. 

* Hira v. Mathura —15 Cal. 714 fd. in Watson v. Snh ishna —21 

Cal. 132. 

* Act VIII of 1886, S. 63. 

” Ibid, S. 147. Selection from Papers relating to B. T. Act, 385. 

» Act X of 1859, S. 20= Act VTII of 1869, B. 0. 8. 21. 

« Act VIII of 1886, S. 53, 64. (1). 

* Ibid S. 64. (3). 

Ibid S. 67 as amended by Act I of 1907 B. 0. 

Ibid, S. 17^ (8)(h). 
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(iJJi p. c.) is ille^ul cand cannot be enforced.^ Formerly it 
was discretionary with the court in any case to allow 
interest or not.The B. T. Act has taken away the 
discretion and the interest is (/Iwaya leviabie*^ and is payable 
from the expiry of each quarter of the agricultural year in 
which the instalment falls due^ to the date of payment. 

Where a tenant executes a Knhiilial containinjj^ a Contmcfc for 
stipulation for payment of interest which, the landlord has interest when 
assured him, will not be enforced^ the Kabnliat is not the enforce- 
real agreement between the parties and the tenant is not 
liable to pay the interest claimed on the basis thereof, in as 
much as there has been an agreement that this particular 
clause in the deed would not be enforced and that therefore 
the relative position of the parties is the same as if the 
clause was deleted from the document. The test is, whether 
the tenant can maintain a suit for rescision, cancellation or 
variation of the contract ; if he can, he may sucessfiilly 
resist the claim on the basis of the contracts. 

The court may, in substitution of interest, award (lamagea j)amagc. 
ndt exceeding 25 per cent, on the amount of the principal 
rent due. But there can be no decree for both.^’ These rules 
do not aj)ply where produce-rent is payable. ^ 

{lx) Realisation of arrears of rent. 

Under the old law under-tenures which were tr as- uealisatiun 
ferable were saleable, in execution of a decree for arrears of of nrrear. 
rent due in respect thereof.^ The High Court ruled that as 
this provision of the law applied to tenures which were 
transferable, a landlord who had a decree for arrears of rent 
against a raiyat with a transferable jote, could not eject him 
but could only sell the holding.® The occupancy raiyats were Kjectmeiit. 
therefore liable to ejectment for arrears of rent. 

The B. T, Act has effected a radical change in the Under 
position of the occupancy raiyats in this respect. In the 
first place it protects them against ejectment for arrears of 

1 Monohar v. Paresh—\^ C. L: J. W6 = 17 0. W. N. 120. 

- iTas/iee V. *1, W. R. 154 : Radhika v. LVjoow—-20 W. R. 

128 : Brekwith v. Kisto —Marsh, 278. 

Fakir v. Bonnerjee —4 C. W. N. 324. 

* Acfc VIII of 1885, S. 67. 

® Nadia v. Birendra —20 C. W. N. 1067. 

° Act VIII of 1885 S. 68. 

^ Rampini’s Bengal Tenancy Aci^ 4th Edition, 196, 233, 

* Act VIII of 1869 B. 0. S. 59. 

® Kriatmdra v. Ama—-8 Cal. 675= 10 C.L.B. 399 ; Fakir v. Faazdar— 

10 Cal. 647. 

Act X of 1869 S. 21 and 22=Act VIII B.C, of 1869 S. 23. 

24 . 
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rent. They cannot now be ejected merely on the ground of 
arrears of rent. ^ They can be ejected for otljcr g'ronnds 
specified, of which non-payment of rent in due time is not 
one,2 and they can not contract themselves out of this pro¬ 
vision of the law.^ In tlie second place it declares that their 
hoidin*^^to (even though non-transferable) are liable to be sol4 in 

sale. execiUi n of decrees of arrears of rent due in respect thereof 

and that the rent shall >'e the Jirst charge thereon —in other 
Rent first words, the holdings shall be regarded as hypotheiicated 

charge on for such arrears. And when a holding is sold otherwise 
holding. than in execution of a decree for arrears of rent {e,g. a 

mortgage decree) it is sold subject to the lien of the 
landlord on it for any rent due at the time of sale. 
In other words, the purchaser takes it subject to the 
charge for the rent which has accrued due at tlie time of 
its purchase, in the sense at least that he is bound to pay 
it, if the landlord proceeds to execute his decree by bringing 
it to sale.^ The landlord is thus in the position of a 
jirst mortgagee so far as rent is concerned.^* 


Relative 
position of 
purchasers 
at rent and 
other execu¬ 
tion sales. 


Sale free 
from 

incumbrance. 


Rent under B. T. Act is a first charge on *the 
holding. The landlord's charge on the land for rent is 
prior to the charge created by the tenant in favour of 
the mortgagee. So the purchaser at a rent sale has 
prority over the purchaser at a sale in execution 
of a mortgage decree^. But a mortgage is an incumbrance. 
within the meaning of S. 161 B. T. Act and is liable 
to be and must be annulled by the purchaser at a sale in 
execution of a decree for arrears of rent. The 
mortgage security is not extinguished till the sale has take 
place in execution of the mortgage decree and the proceeds 
have been distributed in satisfaction of the sum due to 
the mortgagee. The interest of the mortgagee therefore 
continues as an incumbrance even after he obtains the decree, 
and must be annulled by the purchaser at the sale for arrears 
of rent^, otherwise he would be liable to satisfy the mortgage. 
If the mortgagee purchases the property in execution of his 
own deci*ee, his interest would be equally an incumbrance 
which must be annulled by the auction-purchaser, even though 


‘ Acfc VIII of 1886, S. 66. 

« Ibid, S. 26. 

® Samanta v. Ananta—4i C. L. J. 621. 

* Tar ini v. Narayan - 17 Cal. 301. 

* Maharanee v. Harendra —1 C. W. N. 468. 

® Gopinath v, Kashi—9 C. L. J. 234== 13 0. W, N. 412: Taibatannesea 
V. Pravabuti —10 C. L. J. 640. 

Jagnarain v. Badri —16 C. L. J, 166. 
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lie is the landlord himself.^ In eitlier case, the auction- 
purchaser loses his priority and remains subject to the right 
of incumbrancer.® When a landlord makes the purchase 
of a holding in execution of his rent decree, he may be 
taken to have become absolutely entitled to the property, 
and it follows from S. 100 T. P. Act, that the landlordism 
charge for rnit which is for his benefit, rontinttes to 
subsist after his imrchase. So where an occupancy holding was 
mortgaged and the mortgage was not annulled by the landlord 
after his purchase. Held that in a suit by the mortgageed the 
decree in favour of the mortgagee should be subject to tlie 
first charge for rent in favour of the landlord, and the 
mortgagee is entitled to enforce the mortgage on payment 
of the money due under the rent decree, his position 
being that of a second mortgagee,^ 


Under the old law the remedy of the landlord for the Liability of 
enforcement of his decree for arrears of rent w«s confined, in holding to 
the first instance, to the holding itself in case it was sale- 
able and he was debarred from proceeding in execution 
against ant/ other immoveable property of tlie tenant until he 
could shew that his decree could not be satisfied by attaching 
the person and moveable property of the judgment-debtor. 

He could not however proceed against his person and property 
simultaneously^. But these restrictions have now all been 
removed. 


Under the present law the landlord’s position is that xjnder B. T. 
he has a mortgage or charge on the holding for rent® which can Aefc. 
be enforced by its sah\ and, if in any case the decree for rent 
either has not been or cannot be enforced by the sale, it 
cannot be enforced in any other way. Thus the landlord is when it can’t 
estopped from proceeding against the defaulting holding, after be sold 
it h^ passed into other hands by his own acts, as where he 
chose to put up to sale a raiyati holding and purchased it 
himself in execution of a money decree and afterwards 
settled it with other raiyats, he could not again proceed 
against it for arrears of rent due for past years from 
the original raiyat so as to give any title to the purchaser 


‘ Banheharl v. Khetra —38 Cal. 923. 

® Oocool V. Debendra —10 C. L. J. 136. 

• Meherunnesna v. Sham —6 0. W. N. 834i 

♦ Denatulla v. Nazur—10 W. R. 341: Joki v. Narsi'ngh^4i W. R. 
(Act X) 6: Harish v. Collector—3 Cal. 712. 

® Act VIII of 1885, S. 66. 

* Sashi T. Qagan —22 Cal. 364» 
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at a sale in execution of a decree for such arrears.^ 
Similarly where the holding is sold in execution of a decree 
for its own arrears it passes to the purchaser free from 
incumbrances ” and therefore free from all liability for 
previous arrears® and therefore cannot be resold for recovery 
of such arrears. But though the purchaser at the second 
sale acquires no title to the holding, he is entitled to recover 
from the landlord the purchase money.'* Where, however, the 
holding is sold in execution of a decree for rent with notice 
that it is saddled with Hahility for arrears of rent for a 
period anterior to the date of sale, the purchaser liable 
for the rent of such period.^ When a landlord has 
himself taken a mortgage of the holding, he is debarred under 
S. 99, Transfer of Property Act, from bringing it to sale in 
execution of a decree obtained for arrears of rent due in 
respect thereof otherwise than by instituting a suit under S. 
67 of that Act.* But the new C. P. C. Or 34 r 14 has 
altered the law in this respect. 

The landlord has also a remedy against the raiyat 
personally for the debt due to him. That being tlie 
case, he has a right to avail himself of either of his 
remedies, and is not hound to proceed against the holding 
in respect of which the arrears have accrued, and for 
which he has obtained the decree in the first instance, but is 
entitled to pursue his other remedies before he sells the 
holding itself®. The provisions of S. 68 of the Transfer of 
Property Act are not made applicable by S. 100 of that Act 
to a person having a ‘ charge ^ within the meaning of the 
latter section; and the ^ charge ’ referred to in Section S. 65 
B. T. Act is not such a charge as that defined by S. 100 of 
the the same.*^ All the authorities in our courts have 
laid down that it is not competent to a court to direct 
in what manner the landlord shall execute his decree for 
rent and that he cannot be compelled to proceed first against 
the holding and then against the person of the tenant.® 
Under the head of moveable properly^ which a landlord 
is at liberty to proceed against in execution of a decree for 


' Ram V. Mahammed —3 C. W. N. 62. 

* Faiz V. Ram —21 Cal. 169. See also Haradhan v. Kartic —6 
C. W. N. 877 : Mathura v. 2Va6i?i~24 0. L. J. 34. 

® See 1 above and 14 C. W. N. 1096. 

* Haradhan v. Kartic —6 C. W. N. 877. 

* Rai V. Surendia —1 C. W. N. 80. Seodeni v. Ram —26 Cal. 164. But 
see Khiarajmal v. Dain —32 Cal. 926. 

“ Tarini v. Narain —17 Cal. 301 . Bhahani v. Protap —8 0. W. N, 676. 

' Fatih Y, Folley —16 Cal. 492. 

* Ke»ho V. Lalji—l P. L. J. 138. • 
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arreai’s of rent, apoareiitly the raiyat’s implements of 
husbandry and such cattle as ma}^ in the opinion of the 
court, be necessary to enable him to earn his livelihood as 
such, are exempt from attachment and sale in execution of a 
rent decree, but the materials of his houses and other build¬ 
ings occupied by him, though exempt from attachment or 
sale in execution of other decrees are yet liable to be attached 
and sold in e ecniioa of decrees for arrears of rent.' Under 
this head also comes his tenant’s right to recover rent under 
a decree from an under-tenant.- 

There was ample justification for the proposition that Sub-lease, 
where the holding of an occupancy raiyat was sold and 
he was evicted from it for non-payment of rent under Old Law. 
Act Xof 1859, the interest of an under-raiyat was not void 
but voidable. Ilut there was no ease of an under-raiyat’s 
status being recognised where the occupancy holding was 
entirely destroyed under the Old Rent Law. S. 82 of 
the Act X seemed to completely decide the question by its 
direction that when a decree was for eviction of a raiyat, 

Ihb decree-holder should be put in actual physical possession 
of the land and it seemed impossible to say that the decree- 
iiolder could be put into actual physical possession of the 
land, unless indeed it be conceded that the under-raiyat was 
completely ignored and treated as having no loafH sfandii.^ 

Under the B. T. Act a sublease is an “ incumbrance ” 
which a purchaser at a sale held in execution of decree for b. T. Act. 
arrears of rent, is entitled to annul provided the sub-lease is 
valid against the landlord under S. 85 B. T. Act. The 
matter will discussed hereafter. 

According to the terms of S. 65 B. T. Act rent due to a Right of 
fmotional co-sJtarer landlord would seem to bo as much a co-sharer 

charge on the holding on which it has accrued as the rent ' 

due to the whole bodj/ of landlords.* But the High Court 

has pointed out that a decree contemplated by S. 65 B. T. Act 
is a decree made in a suit in which all the landlords co-sharers 
are plaintiffs and not merely some of them, /.<?., fractional 
co-sharers” or, in other words^ a decree obtained by all 
the landlords, or, at all events, a decree obtained by 

some of the landlords for the entire rent in the presence of 
all.® In any case S. 188 B. T. Act apparently prevents 


‘ C. P. 0. ’ 82, S. 266 (6)--(c) = C, V. C. *08, S. 60 (&)-“(r). 
® Mahesh v. Qani —13 W. R. 407. 

’ Biahen v. Chandra —36 Iiid. Cas. 658 (Pat ). 

* Rampini’s B. T. Act, 4th Ed. 228. 

® Narain v. Srimanta —29 Cal. 219. 

• 8arho v. Wilson —32 Cal. 680. 
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a co-sliarer landlord from enforcing his riglits under this 
section'. It may, therefore, be stated that the B. T. Act does 
not contemplate or provide for tlie sale of a holding at the 
instance of one or some only of the several joint landlords who 
have obtained a decree for the nhare of the rent separately due 
to them. Such a sale must be held under the provisions of 
the Civil Procedure Code and would not carry with it the 
special incidents attaching to a sale under the Act.'^ A 
fractional co-sharer who has obtained a decree for his share 
of thp rent cannot^ therefore, sell the holding but only ^he 
riffht, title^ and interest of his jndgmenUdehtor in it in execu¬ 
tion of his decree *. A fractional share-holder selling a non- 
transferable occupancy holding in execution of a decree 
which he obtained for his share of the rent is, therefore, in 
no better position than an outsider selling the holding in 
execution of a money decree *. When, therefore, an occu¬ 
pancy holding not transferable by (justom or local usage, is 
sold in execution of a decree obtained by one of several joint 
landlords for the share of the rent separately due to him, 
the purchaser acquires nothing by his purchase, the judgment- 
debtor having no saleable interest in the holding And 
the raiyat is entitled to object to the sale in execution of 
tlie decree before it is held and also to the ap[)lieation for 
deliver}’^ of possession even after the confirmation of the 
sale on the ground that it was illegal provided he had no 
knowledge of the execution proceedings.*' 

Decrees for arrears of rent obtained by single co-sharers 
were therefore of little value under B. T. Act of 1885 and the 
law further exposed the tenant to the trouble of several succes¬ 
sive suits brought by different co-sharer landlords And, as 
it is often impossible to get all the landlords to join in a suit 
for arrears of rent, the law on this point has been altered. 
A single co-sharer has now been empowered to sue for the 
rent due to all the co-sharers and the holding will pass 
in execution of a decree obtained by him provided 
that the other co-sharers have been made parties to such a 
suit’ 

* Beni v. Jaod —17 Cal. 390. 

* Snudagar v. Krishna —26 Cal. 937 == 3 C. W. N. 742. 

* V. Ranjit-^l C. W*. N. 621 =^26 Cal. 917. 

* Jarip V. jRaw—3 C. W. N 747. Afraz v. Kalsamannessa —10 
C. W. N. 176= 4 0. L. J. 68. 

® Saydgor v Krishna —26 Cal 937 = 3 0. W. N. 742. 

« bayamayis Case —20 C. L. J. 62 F. B. = 18 C. W. N. 971 F. B. as 
explained in Badarmurra v. Alam-2l C. L. J. 650 also Naraynni v. Nahin — 
25 0. L. J. 861. 

’ S. 148A & S. 168B introduced into B. T. Act, 1885 by Act I of 1907 

B. 0 
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A decree ior the consoiidaled rent of Here rat holdings Decree for 
cannot be executed by the sale of the holdings. This would 
be making each of the holdings liable for the rent of the goveral 
others.' But a decree in one suit for rent in respect of holdingH. 
several tenancies, Hjjecif f/ing the mm due on each tenancy has 
the same effect as if the plaintiff has obtained several different 
decrees against the same tenant in respect of each tenancy in 
several distinct suits. 

The right exists so long as the relationship of landlord Execution of 
and tenant exists. J n order therefore to ac(piire the right rent when 
not only the person obtaining the decree must be the land- 
lord but the person seeking to execute the decree by the sale 
of the holding must have the landloixrs interest vested in 
hand.*"^ But it does not matter that he has lost that interest 
before the actual sale."' 

(.r) Produce rent, — Its appraiftement and commutation. 

The rent of an occupancy raiyat may be paid either in Produce rent 
money or in kind. The system of paying rent in kind or on J^ntand'wh*^ 
tlie estimated value of a ))ortion of croi>s prevails chieHy in 
the southern districts of Behar {e.g. Gaya, Shahabad and 
Patna), but is not confined to those districts There the 
character of the country renders necessary the maintenance 
of an elaborate village system of irrigation {gilandazi) for 
which the co-operation of all the villagers and the landlord is 
required. The practical difficulties in the way of the main¬ 
tenance of the system of irrigation by the raiyats themselves, 
which would necessitate combination among the residents of 
each village, or several villages where a water-c'^ annel serves 
more than one village, have undoubtedly established among 
the tenants a preference for the system. Under it the rental 
varies with the out-turn of the croj)s, and the tenants are at 
least secured half their produce; while the landlord, on 
whom the duty of maintaining the irrigation works devolves, 
is under a strong inducement in his own interests to keep 

^ Mahendra v. Rain— lO C. ^ N. ccliii; Hridni v. Krishna —11 
C. W. N. 497 = 34 Cal. 298 : Baikunt v Thaktir- 11 C. W. N 676 . Nanda 
V. Sadhn— 7 C. L. J. 96: Bipi^a v Raja 13 C. W. N 650 . Mullitk v. Batish 
—n 0. L. J. 66=14 C. W. N. 336 : Rash v. Dehendra —16 C. W. N. 395. 

Kanta v. Lachnian —16 C. L. J. 197. 

* Vhirendra v. Nischintapara Co, —36 Ind. Cas. 328 = 26 C. L. J. 118. 

» Forhes v. Bahadur—41 Cal. 926=18 C. W. N. 747 = 26 0. L. J. 434 
P. 0. reversing Bahadur v. Forhes—7 C. L. J. 652; Khetra v. Kntartha- 
mayi—dZ Cal. 666 F. B.= 10 C. W. N. 547; Profnlla v. Nosihannessa— 

24 C. L. J. 331. 

♦ Byedunnessa v. Aniiruddi —26 C. L. J. 629 in which Mooerjeo J. 
us made a review of the previous rulings. 
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them ill fair order. Bat under a money rent system his 
interest in them would, to a ^reat extent, cease. Under the 
circumstances, in Behar the holding of land on produce rent, 
‘ known as the Bkaofi system is a ref^ular form of the tenancy, 
very common in the three districts named above lying south 
of the Ganges ^ 

Two methods There are two broadly-difEerent prevailing methods by 

which the produce rents are collected. Under the one 
{AgarnfmUa) the crop is divided and the landlord's sliare, 
which is generally one-half, is made over to him in kind; 
under the other {BhaoU or Dnmfjadi) the value of the crop 
is appraised and the price of the landlord’s share is paid in 
money. 

Their evils. The system was reported to be attended in Behar by 

grave abuses wliici S. 69 to 71 B. T. Act are intended to 
remedy*^ and was supposed to be economically bad and 
oppressive, and facilities are therefore afforded by the B. T. 
Act for commttfiiig renin pajjable in hind info nioneg renin 
on the application of the tenant or the landlord.® 

Commutation Either the raiyat or the landlord may apply for <lie 

purpose^ to a particular officer—Collector, Sub-divisional 
officer, Settlement officer, or assistant to him, or an officer 
specially authorised in this behalf by Gevernment,^* who shall 
determine the sum to be paid as money rent.* 

Oircuins. In doing so, he shall have regard to : — {a) the average 

conaidei^d” payable for similar lands in the vicinity ; {b) the 

average value of the rent actually received by the landlord 
during ten years or shorter period for which evidence may 
be available; (c*) the charges incurred by the landlord in 
respect of irrigation and required for continuing the same; 
(il) the improvement of the holding made by either parties ^ 
According to the instructions issued by the Board of 
Revenue, in determining the amount of the money-rent, the 
officer must be careful to take into consideration, not one 
only, but all the matters mentioned save (e) whenever it has 
no application. A money-rent fixed on the basis of {a) only 
would ordinarily be too low, while one fixed on the basis of 
(6) only would ordinarily be too ercessive. Apart from any 

' Board of Revenue’s Report on the working of B. T. Act No. 419A, 
dated 30th April, 1892, para. 21. 

* Pinucane and Amir Ali’s B. T. Act, 2nd Ed., 334. 

3 Ibid, 218. 

♦ Act VIII of 1885, S. 40 (c). 

» Ibid (2). 

« Act VIII of 1885, S. 40(3). 

^ Ibid, (4) as amended. 
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consideration due to (c) the officer 1s required to ** have 
regard to both (a) and (b), and to lix a rent which will be 
fair ill comparison with both the average cash-rent of the 
neighbourhood and the rent in kind hitherto realised for the 
land. Unless the landlord has undertaken to maintain the 
means of irrigation in which case (c) would apply, it must be 
borne in mind that, as the rent ceases to vary with the out¬ 
turn and becomes fixed, the risk of the season falls on the 
tenant alone, and the rent should therefore be such as, taking 
the seasons (good and bad) one with another, he will be 
capable of meeting, and may, therefore, be reasonably 
imposed on him.^ 

The time from which the commutation is to take effect 't’imo of 
should be stated in the order. ^ This is imperative. The 
object is to enable the ])arties to know from what date the 
new arrangement is to come into operation. It ought not to 
be left in uncertainty; and in the absence of any date being 
fixed in the order, the order must be taken to be practically 
inoperative^ at any rate to remain in sus[)ense until it is 
an\ended by the specification of the term of its operation.^ 

The rent so commuted is to remain unaltered for 15 
If ears. During the period it cannot be enhanced or reduced. 

But this rule does not apply where the holding is improved by 
the landlord or there is alteration of its area or its deteriora^ 
tion during the period, whether permanent or temporary, 
without the raiyat’s fault.** 

The rent may also be commuted by agreement of the Commutation 
parties themselves and where there has been a formal com- ^ a'^^eemen 
mutation of Bhaoli into Nukdi, one of the contracting 
parties cannot, without the consent of the other, insist on 
reverting to Bhaoli,^' But where the occasional deviations , 
to Nukdi were not intended to be. permanent^ the landlord 
can claim Bhaoli, The question in each case is what is the 
intention of the parties"^ if the parties intended that the 
substituted agreement was to last for a specified period or 
during the continuance of specified circumstances, or that 
either party could resile from the substituted agreement, with 
or without notice, either party may claim to revert to the 
original agreement; if, on the other hand, no such intention Permanent or 
is proved, the substituted agreement can be annulled, only temporary. 


^ Instructions issued by Board of Revenue under S. 40. 

* Act VIII of 1886, S. 40(6). 

* Baghunath v, Dhoda .—18 Cal. 467. 

* Act VIII of 1886, S. 40A, added by Act I of 1907 B.C. 
» Duraan v. Faaihun, —6 C. L. J. 369. 
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Bent in cash 
or kind. 


by consent, by both parties.* Thus the payment of rent 
in money may be, as stated before, in consequence of a 
variation of the original stipulation or merely as a 
matter of indulgence or for purposes of con-venience. 
And in tlie latter case the landlord is not debarred from 
demanding paj^ment in kind in conformity with the original 
contract by the mere fact that the raiyat had ]>aid the 
rent in money which had been accepted by the landlord 
for a number of years. The question whether the payment 
of rent in money is due to the one or the other cause is a pure 
question of fact, and must depend upon the special circums¬ 
tances of each case; and the fact that the rent was so paid 
for some years may be an element for consideration.^ 

Disputes often arise as to whether the rent payable by 
the raiyat is jiayable in cash or in kind. The question really 
depends upon the construction of the lease, in each particular 
case. Where, under the document, the tenant agreed to pay to 
the landlord produce-rent of a certain amount, and on his 
failure to do so to pay its price and the document, only 
merely for the convenience of the parties or for jiurposcs 
of registration and stamp, goes on to state the value 
of the produce-rent as existing at the time when the 
document was executed, the estimate of the value was 
not intended to modify, in any way, the terms of the 
contract between the jiarties, which was that the tenant 
should pay a yearly rent in kind and that, on his failure 
to do so, he should pay its price. Thus, where the lease 
stated that paddy to be delivered and if the tenant failed to 
do so according to the instalment stated, then the arrears of 
the rent in paddy or the price tk reof shall be realisable by 
legal process and in the tabular statement at' the bottom of 
the lease is entered — aris of paddy, value—Rupees. Held 
that what was contemplated was payment of the rent by 
delivery of the paddy itself, and, in case of failure, the tenant 
was to pay the market-value of the paddy.Where on the 
other hand, a rental of Rs. 35 having been fixed on 
condition of making over in lieu of the said amount of rent, 
a quantity of rice per annum in accordance with the standard 
seer. Held that the landlord was entitled to rent paid 
in money and not in kind.^ 


^ Kashi V. Iswari .—0 C. L. J. 727. 

® Sohhat V. AbdoolS 0. W. N. 161. 

146. PaHhasarathi v. Sivendra —14 C. W. N. 938 P. 0. 

® Adhar v. Kirtihash —12 C. L. J. 589. Bipro v. Suchand —12 C. L. J. 
696 = 140. W. N. ccxxxii. 

* Bipro V. Suchand^l2 0. L. J. 605 = 14 0. W. N. ccxxxii. 
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In most, if not all, other cUstriets of the province Where no 
lands are also found, the produce of which is divided between tenancy, 
the cultivators and the landlord. The settlement with a 
person by which he undertakes io cultivate the land for a 
share of the produce, the remaining share going to the owjjer, 
does not, by itseU', create the relationship of landlord 
and tenant between the parties. Local custom recognises 
in such cases no right to the land in the cultivator, but 
merely to a sliare of the produce raised by him.' In such 
eases the c Itivator is a mere servant,, or labourer and r.s 7iof 
raiyai. But the cultivator may be a tenant. Such is the 
position of a hliarjldar, Adhidnr or Adhij/nr and Burgudar. 

The matter has already been sufficiently discussed. 

' Board oi* Rovcnue’s Jloporfc on the working of B. T, Act, 

No. 419A, dated JtOth April, 1892, para. 21. But set) Secretanj v. 

(icn'indn— 21 C, W. N. 505. 



Kjectmcnt, 


(i) Non-pay. 
ment of rent 
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But not 
under B.T. 
Act. 


§ 2—PROTECTION FROM EJECTMENT. 

Immunity from ejectment hy the landlord, except 
under very peculiar circumstances, is the greatest boon 
conferred on occupancy raij^ats by the Rent Acts of 1859, 
and 1869 and tlie B. T. Act.^ The principle on which 
it is based is that by the ancient customary law of 
the country, a /c//?id hasht raiyat was entitled to hold his 
land as long as he paid the rent for it. Now an occupancy 
miyat has a substantial interest in his holding, such 
that he cannot be deprived of it except under the provisions 
of the law relating thereto. The interest possessed by him 
was created by the common law and custom of the country, 
and not by any act or contract with the landlord, and 
cannot arbitrarily be taken away by the latter. He 
can be divested of it only for the special reasons 
prescribed by the law.‘^ 

Act X of 1859 put an end to the landlord's right to 
eject occupancy raiyat except for mw-paymenl of rent^ or 
for breach of any condition in the contract, or for mis-hse 
of the land. Ejectment could be enforced under a decree 
of Court.'"’ On non’^payment of renty the landlord had the 
right to get a decree for ejectment on default of payment 
of the amount of the decree within fifteen days from the 
date of the decree. But if the tenure was tramferahle by 
custom or local usage, the landl jrd could not get a decree 
for ejectment; he could only put up to sale the tenanPs 
interest; and even if the lease stipulated for immediate 
ejectment for non-payment of arrears, the Court might 
extend the period of fifteen days on reasonable grounds. ^ 

The B. T. Act has, however, taken away from the 
landlord this right to eject a raiyat for non-payment 
of rent. Whether the occupancy right is transferable by 
custom or not, the tenant is not liable to ejectment for 
arrears of rent, but his holding is liable to be sold in 
execution of a decree for the rent thereof, and the rent 
is declared to be a first charge thereon.® The landlord has 
now the right of selling the land as property belonging to 
the raiyat, or, if he does not choose to do so, he can follow, 


' Saroda Mitra’s Land Law of Bengal, 302. 

* Finuoane and Amir All’s B. T. Act, 1st Ed., 146. 

* Saroda Mitra’s Land Law of Bengal, 303. 

* Baroda Miira’s Land Law of Bengal, 303 
“ Act VIII of 1886, S. 66. 
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ill execution of his decree, any other property of the raiyat, 
whether moveable or immovable, but he cannot eject him 
from his holding.^ 

As regards the hveach of condition in the contract (jj) Breach 
it is necessary to bear in mind the fundamental of covenant 
distinction between two classes of eases which has been 
recognised by a long line of decisions, namely, cases where 
there is a covenant in the lease against certain acts, but 
no right of re-entry reserved in the landlord ; and eases 
where there is a covenant in the lease against the same Where right 
coupled with a clause for re-entry. In the first class of 
cases, the lease is not forfeited by breach of covenant; and 
the remedy of the landlord is either by way of injmiction 
against ajiprehended breach, or, by recovery of damages for 
a breach already committed. In the second class of cases, 
where the lease reserves a right of re-entry^ the landlord 
is not limited to the reliefs by injunction or damages^ but Where it is 
may, at his choice, treat the lease as forfeited and exercise 
his right of re-entry. The lease becomes not void but 
voidable^ and only the lessor, and not the lessee at default, can 
treat the term as at an end. The election by the lessor may 
be made by express words or by act. When however the 
landlord indicates his election to take advantage of his 
forfeiture, the forfeiture takes eflPect from the moment of breach. 

The forfeiture is complete when the breach of the condition 
occurs. Consequently election is not a condition precedent 
to the right of action, but the institution of the suit itself 
is a sufficient manifestation of the exercise of the option of 
the lessor to treat the lease as determined.® 

It is a rule of law that if there is a lessee and he has Position of 
created an underlease or any other legal interest, if the under lessee 
lease is ferfeited, then the underlessee or the person who 
claims under the lease, loses his estate as well as the lessee 
himself, but if the lessee surrenders, he cannot by his own 
voluntary act in surrendering prejudice the estate of the 
underlessee or the person who claims under him.® 

Under the former law, the landlord was entitled to enforce Under old 
a covenant in the lease by ivhich forfeiture was erpressly laM\ 
provided as the penalty for the breach of any particular 
clause.^ And accordingly, where a lessee had covenanted not 
to excavate a tank on the land leased to him, on breach of 


' Lalit V. Binodai —14 Cal. 14: Poticlc v. Folci/—15 Cal. 472. See Ante. 
® DwariJea v. Mathura —24 0. L. J. 40. 

* Birchandra v, Hussain —17 W. R. 29. Mahammad v. ‘ 8hib —16 
W. B. 103. 
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MIS-USE OF LAND. 


Under B.T. 
Act. 


(iii) Mis-nse 
of land. 


Conditions 
precedent to 
ejectment. 


Snit. 


which covenant he was liable to be evicted, besides paying 
the cost of filling up the tank, it was held that the zemindar 
was entitled to declare the lease cancelled and resume the 
whole of the lands, or to sue for cancellation of the lease 
and for damages,* and that there was nothing incompatible 
in the two remedies of damages and forfeiture for breach 
of the conditions of a lease.But, although the parties 
were bound by the terms, which they had deliberately agreed 
upon between themselves^ yet, in the absence of ant/ 
provision in the lease for its cancelrnent upon the breach of 
its conditions, or reserving to the landlord the right of 
re-entry on the happening of such breach, it was held 
that such breach did not lead to the cancellation of the lease 
or give a right to eject. ^ 

Under the present law the landlord is not entitled to 
eject an occupancy raiyat upon the basis of a covenant in 
the lease providing for forfeiture or re-enirt/ as the remedy for 
the breach, unless the covenant is fwpress^^ and “ consistent 
with the jjrorisions of the Actf^ Even if the raiyat w(y*e 
to stipulate in the lease that he would be liable to be evicted 
on breach of any stipulation in the lease, such covenant, if 
inconsistent with the provision of the Act, would not be 
enforceable in law. The raiyat is not allowed to contract 
himself out of these provisions.^ As to whether covenant 
not to transfer the holding is valid and binding see ante. 

An occupancy raiyat is also liable to be ejected for 
mrs^nse of the land which renders it unfit for the purposes 
of the tenancy.”® What amounts to improper user so 
as to entail forfeiture will be dealt with hereafter. 

The raiyat cannot be ejected on these grounds except in 
execution of a decree passed in a suit brought for the 
purpose. And before the landlord can even bring such a suit, 
in order either to have the lands brought hack into the 
original condition in which they were, or to get relief for 
the breach of the conditions of the contract, the law® 
prescribes that the landlord should serve a notice on the 
tenant, specifying the precise and particular misuse 
of the land under clause (a), or the breach under clause (i) ; 


• Birehand fljtssoin—lV W. B. 29. 

• Chundar v. Sardar —18 W. B. 218. 

’ Bamhumar y. Bam —7 W. B. 132. 

Augar v. llahini —2 W. E. (Act X) 107. 

» JIahadeo v. PanchkaH- 16 0. W. N. 322 (324.) 
« Act VIII of 1885, S. 26 (b). 

’ Ihid, S. 178 (1) (o). 

• Act VIII of 1886, S. 26 (a). 

•' Ihid 8. 166. 
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and, if these two acts are capable (/. physically Prior notice 

possible) ^ of bein^ remedied, requiring him to rewedjj 
the same, and in any case every case,^ whether it 

is capable of remedy or not) asking him to pay reasonable 
iV)wj)ensnHon for either of these acts under clause {a) or 
clause Omission to demand compensation in a notice 

prevents a suit for ejectment from being entertained 
at all.'*^ And if the tenant f.ils to eomjdy with the 
demand within a reasonable time, nameli/y with the requisition 
asking him to remedy the breach or to pay compensation, the 
landlord would be entitled to bring a suit, the procedure for 
which is also laid down. 

Upon such a suit being brought, if the conditions Hclicf against 
precedent liave been eoinjilied with, the Court has the power forfeitures, 
to make a decree declaring the amount of compensation 
reasonably payable to the landlord, and whether, in the 
opinion of the Court, the misuse or the breach is capable of 
being remedied, and, if so, the court is to declare and direct 
that the defendant should remedy the same (within a reason- 
aWe pi^riod to be fixed by the court). In such a case a 
decree which merely directs the payment of compensation 
is not a proper decree.^ In the other case, the landlord 
would be entitled only to compensation. If the tenant, 
within the period, pays the compensation and remedies the 
misuse or breach to the satisfaction of the court, the decree 
shall not be executed. 

The result, therefore, is that if the tenant pays the 
compensation for which he lias been declared liable, he 
cannot be ejected ; if the misuse or the breach is capable 
being remedied and he does not comply with the injunction to 
remedy it, he is liable to be ejected, and if he fails to pay 
the compensation awarded, he is of course liable also to 
ejectment. But where he pays the compensation, or, where 
the act is capable of being remedied and he has remedied it, 
there is no ejectment.^ 

Before the landlord can succeed in an action under S. 25 
B.T. Act it is obligatory on hip[i to prove that the land has 
been used in a manner which renders it unfit for the purposes 
of the tenancy or that there has been a breach of the terms of 
the contract.^ 


‘ Harak v. Kirat —10 C. L. J. 697. 

* Pershad v. Ram —22 Cal, 77 (84—85). 

« Act VIII of 1885, S. 156. 

* Afiladdi v. Satish —34 Ind. Cas. 497. 

* Sourindra v. Rahim —16 Ind. Cas. 497. 
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raiyat for 
improvement. 


The compensation, according t) the terms of the section, 
is for the breach. To determine this compensation, we must 
contrast the position of the landlord immediately before the 
breach with that after the breach, and then ascertain the 
loss, if any, he has sustained by reason of the breach. The 
plain intention of the Legislature is that the compensation 
shall be for the injury which may have been caused to the 
landlord by the breach of the covenant, in other words, 
the measure of damages is such a sum as will place the 
landlord in the same position as if the breach has not taken 
place. It is wrong to ignore altogether, for the purpose 
of assessment of damages, the period antecedent to the 
breach, to confine our attention solely to the period subse¬ 
quent to the breach, and then to contrast the position of the 
landlord if he is allowed a decree for ejectment with the 
position if such relief is with-held and to hold that the 
advantage the landlord thus loses is the true measure of 
the damages for breach of covenant by the tenant. If 
the landlord has not suffered substantial damages {i,e, any 
damage measurable in money) by reason of the breach of 
the covenant, justice does not demand that he should be 
allowed to claim from the tenant anything beyond nominal 
damages. The two classes of contingencies, namely, mis¬ 
use of the land and breach of a condition are placed in the 
same category in so far as the assessment of reasonable 
compensation is concerned.^ The claim must include the 
ichole of the lands of the tenancy.^ What has to be consi¬ 
dered is the effect of the act on the entire land comprised in 
the tenancy.'^ 

An ejected raiyat has the right to get compensation for 
any improvement effected by him and the principles of 
calculating the compensation has been laid down in the Act."^ 
The Act gives him the further right in respect of crops and 
land prepared for sowing.'^ 

The right given by S. ^55 B. T. Act is given to 
the raiyat personalty and can not be claimed by an 
auction-purchaser of the interest of a raiyat whose tenancy 
is forfeited by a breach of a condition in the lease.® But 
it has been held in a very recent case that the section 


‘ Keahah y, Jnanendra —20 C. L. J. 232. 

- KamaUswari v. Hurhulluhh —2 0. L. J. 369. 

® Sourindra v. Rohini —15 Ind. Cas. 497. 

♦ Act VIII of 1886, S. 82—83 J see also S. 178 (1) (d). 

* Ibid, S. 166. 

® Divarika v. Mathura —24 C. L. J. 40. 
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appears to allow the deposit to be made not only by the ' 
original tenant but by any person who is impleaded as a 
defendant. ^ 

But the right of the landlord to object is to be Acquiescence 

exercised; if he fftnndfi bij and allows, the tenant to go on, 
he could not afterwards turn I'ound and seek to evict the 
raiyat or interfere with him on that basis.Thus where 
a tenant of an agricultural holding planted hi^ jote toiili 
mantjo trees to tlie knowledge but without the consent of 
the landlord, thus changing the character of the land, and 
the landlord sued sometime afterwards for a mandatory 
injunction to have the mango trees removed, it was held 
that having stood by and allowed the tenant to spend his 
labour and capital upon the land without taking action in 
the matter, he was not entitled to any ecpiitable relief in 
the shape of an injunction. So if a landlord allowed his 
tenant to erred pukka, buildings on the land he could not 
turn him out of possession.^ Similarly, if he allowed 
him to e.rcavafe a tank or to excavate earth for Iji'ick 
mttking^ without making any attempt to restrain him,‘^ 
he would not be allowed to eject or interfere with him 
afterwards. 

The right of the landlord to eject may also be lost waiver of 
by his conduct amounting to a waiver of the forfeiture forfeiture, 
incurred. The courts always lean against forfeitures and 
therefore whenever a landlord means to take advantage What 
of any breach of covenant or condition which operates as to. 

a forfeiture of the lease, he must not do any act which may 
be deemed to be an acknowledgment of the continuance of 
the tenancy and so operate as a waiver of the forfeiture. ^ The 
following acts have been held to amount to a waiver under the 
English law :—Demand or acceptance of rent accruing due 
after the forfeiture operates as a matter of law to waive all for¬ 
feitures then known to the lessor, notwithstanding any protest 
on his part against such waiver ; but subsequent receipt of 
rent due prior to the forfeiture is no waiver. Action for 

^ Ajiiaddi v. Satish —34 Ind. Cas, 497. 

* Beni v. Jai —12 W. R. 495 — 7 B. L. R, 152 ; Shib v. Baman —15 
W. B. 360= 8 B. L. R, 242 ; Kedar v. Khettro —6 Cal. 34= 6 0. L. R. 

569 ; Prasanna v. Jogan —10 C. L. R. 25 ; Nicholl v. Tarini —23 W. R. 

298 ; Naina v. Bupkian —9 Cal. 609=12 C. L. R. 300. 

® Naina v. Rupikan —9 Cal. 609= 12 C. L. R. 800. 

* Beni V, Joy —12 W. R. 495 = 7 B. L. R. 159 ; Sib v. Baman—16 
W. R. 360 = 8 B. L. R.242 ; Prasama v- Jagan—10 C. L. R. 25. 

® Nicholl V, Tarini —23 W. R, 298, 

« Kedar v. KhettroS Cal, 34=6 C. L, R. 569. Ibid, 

Woodfall’s Landlord and Tenant^ l7th Ed, 30, 
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rent accruing due after the forfeiture, or distress for rent 
also amounts to waiver^ Similarly, it has been decided in 
India that a landlord who has accepted rent from his tenant 
subsequently to the date of forfeiture must be held to have 
waived his right to eject/^ If he sues his tenant for rent 
due subsequently to the date of the forfeiture, he will 
similarly lose his right to eject.But he can sue for 
ejectment on further breaches of the condition of the 
lease.^ Receipt of rent is not in itself a waiver of every 
previous forfeiture : it is only evidence of a waiver.® 

There can be no tvaiver unless the landlord has full know¬ 
ledge of his rights and of the facts which would enable him 
to take efPectual action for enforcement of such rights. The 
burden of proof is on the tenant who relies on the waiver.® 

The B. T. Act provides one yearns limitation for a 
suit to eject a raiya^ on account of a breach of condition 
in respect of which there is a contract eorj^rcsniy pro¬ 
viding that ejectment shall be the penalty of such breach; 
that is to say, for a suit under S. 25 {6) of the Act.^ But 
where there is no written contract the authors of the Act 
have possibly considered that the general law which 
provides two years^ limitation (under Article 32 Schedule I 
of the Limitation Act) sufficiently dealt with that case. 
If it were otherwise, there would be an extra-ordinary 
difference between the periods provided in the one case 
for a suit where there was a written contract and in the 
other for a suit of a similar nature where there was no written 
contract. Moreover apart from the words of the section, 
it is obvious that in a case of this kind one would expect 
to find legislature fixing a comparatively short period of 
limitation, as great hardship might be done to a tenant if 
his landlord-were to stand bv and take no steps until close 
upon the expiration of a long period of limitation. The Act 
also contains no provision regarding suits under S. 25 (a) of 
the Act. Such a suit is governed % the same Article of the 
Limitation Act. Thus a suit brought under S. 25 (a) and 
S. 156 B.T. Act for ejectment of a raiyat and for the removal 
of trees planted by him on land leased out for agricultural 
purposes, is governed by Art 32 Sch. II of the Limitation 


* Finacane and Amir All’s B, T. Act, let Ed., 662. 

• Kali V. Fazle-r9 Oal, 848, 

* Jogeahari v, Mahomed —14 Oal. 33. 

♦ Jhdli V, Meher—S W. B. 138. 

• Chunder v, Strdar —18 W. R, 218. 

• Dhanuledhari v. Nathima —11 0. W. N. 848. 

» Act VIII of 1886, Art L Soh III. 
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Act (XV of 1877)^. Where the primary relief sought is in 
efiPect a mandatory injunction directing the defendant to fill 
lip a tank and to pay the plaintiff compensation for his 
alleged wrongful act, and the secondary relief is ejectment, 
which can not follow save on the defendant's failure to 
comply with that order, in other words it was contingent on 
that failure. Held—that Art. 32 of Sch. II of the 
Limitation Act applies. ^ The period of limitation runs 
from the time when the landlord becomes aware of the 
mis-use or breach compland of."* 

There is nothing in law which prevents an occupancy 
raiyat from giving up the actual cultivation of the soil 
and converlinff himself into a mere renUreceiver, and even if 
he does so he is not liable to be ejected. This matter also 
has already been fully discussed. 

Accoixling t(i the principles of English law a tenant (^) 
by setting up an adverse title to the land held under his * 

landlord, forfeits all his rights as a tenant, becomes a tres¬ 
passer and as such is liable to ejectment. But, in order to 
make a disclaimer sufficient, it must amount to a direct 
repudiation of the relation of landloixl and tenant, or a 
distinct claim to hold possession of the estate upon a ground 
wholly inconsistent with the existence ol that relation, 
which by necessary implication is a repudiation of it, and a to. 
renunciation by the party of his character as a tenant, 
either by setting up a title in another, or by claiming a title 
in himself. In each case it must be decided whether what 
has taken place does or does not amount to a disclaimer of 
the tenancy, and the Courts always lean against forfeiture 
of this kind. An omission to acknowledge the landlord 
as such by requiring further information is obviously not 
within the rule; for when a tenant refuses payment of rent 
and demands proof of the title of the claimant, his refusal 
to pay rent until he knows who is the rightful owner is a 
negative pregnant with an affirmative that the true owner, 
when ascertained, would be paid. A refusal, therefore, on 
the part of the tenant to pay I'ent to the landlord until he is 
satisfied as to his title, is not such a disclaimer as would 
effect the termination of his tenancy. On the same principle, 
the rule does not apply to a case in which the tenant does 


Soman V. Raghuhir —24 Gal. 160=1 0. W. N. 223 distinguishing 
nath V. Khettur —6 Cal. 34 : Oanesh v. Oondour —9 Cal. 147 : SkaroOp 
26 664=3 0. W. N. 464, 

haroop v. Jogessur^fi 0. W. N. 464=26 Cal. 664 
Mnda V. Kamizuddin’-^9 0. W. N. coxm. 



204 


PROVISIONS REGARDING RENT. 


Based on 
estoppel. 


Indian law. 

T, P. Act, Ac, 


B. T. Act. 


No gpoand. 


not set up a title to the whole in himself or in others, but 
merely qneHions the ejtient of the interest of the plaintiff 
and his title to receive the entire rent. A partial denial of 
the title of the landlord cannot effect a partial forfeiture of 
the tenancy and confer upon the tenant two inconsistent 
characters, namely that of tenant in respect of an indivi¬ 
dual share of the lands included in the tenancy and of a 
trespasser in respect of the remainder. A mere renunciation 
of tenancy without denial of the landlord's title, though it 
may operate as surrender, cannot amout to a disclaimer.^ 

This rule of forfeiture by disclaimer is only a 2 )articular 
af)j)lication of the general prineij)le of law that a man cannot 
api^robate and reprobate; and the law upon the point 
appears to be founded on the doctrine of estoppel rather than 
of waiver of notice (to quit) by consent; the tenant by 
denying the existence of any tenancy as between him and 
the claimant, and thereby rendering an ejectment necessary, 
is estopped from afterwards ])roving that there was a 
tenancy from year to year existing betvyeen them, which 
ought to have been duly determined by notice to quit before 
action brought.^ 

This doctrine of forfeiture by disclaimer of landlord’s 
title was early adopted by the Courts in India in various 
decisions and then subsequently came to be embodied in the 
Transfer of Property Act.^ The same rule was also followed 
uniformly in cases governed by the old Rent Law (Act VIII 
of 1869 B.C.) which was repealed by the Bengal Tenancy 
Act (VIII of 1885). 

But under the B. T. Act it is settled law that a dis¬ 
claimer of the landlord’s title does not work as a forPeiture of 
the tenancy where it is ia operation. The reason is that the 
Act is exhaustive of the cases in which the landlord may eject 
his tenant and disclaimer is not one of them. As pointed by 
Wilson J:—This Act, has made a material change in the law 
in this resiiect. The mo<le in which it has dealt with the sub¬ 
ject of eviction of tenants from their tenures or holding, is to 
enumerate the things which shall be the grounds for a suit 
for eviction, and in express terms to exclude every other 
ground” (See S. 10, 18,25, 44,49 and 78 of the Act.) 
Upon a discussion of the several sections of the Act " it 
seems clear that under the present Rent Law, in all the cases 
to which it applies, there can be no longer any eviction on 


^ Pratap v. Btm,' 19 0. L. J. 77=20 I. C, 823. 
® Malliha v. Mah. i —2 0. L. J. 389. 

* Act IV of 1882, S. Ul (g). 
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the ground of forfeiture, incurred by denying the title of the 

landlord.’^^ But it has been held in some eases that where the 

denial of the plaintifP's title by the defendant hm been given denial given 

effect to in the suit for rent (that is where the question whether effect to by 

the relationship of landlord and tenant under the B. T. Act 

existed was at issue in another suit and the court found 

that it did not and passed a decree accordingly) the 

defendant is estopped by a matter of record from pleading 

his tenancy, and the rule tha*^^ the denial of the landlord's 

title does not work as a forfeiture of agricultural tenancies 

has no application.-' But, as observed by Justice Sir 

Ashutosh Mookerjee ;—^'To hold that a tenant * * * 

may be evicted because, by reason of the doctrine of estoppel 

he is debarred from pleading his tenancy, seems to us to be 

an application of the doctrine of forfeiture by disclaimer 

without the formal use of the expression^^'*. For, as stated 

before, the rule itself is founded upon the ju’inciple of 

estoppel. But, inspite of the oinnion thus expressed, 

it has been pointed out in a very recent decision of the 

Calcutta High Court that it is settled law that where 

the denial of the relationship of landlord and tenant has 

been followed by a decree affirming the denial, the 

landlord, on proof of his title, cannot be resisted in his 

suit for ejectment. The reason given is that the decree has 

decided the relationship of the parties. Where, however, a 

rent suit was not proceeded to judgment but toithdrawn, and 

no connection between the dis-claimer and withdrawal of the 

suit was established. Hefd that there was no estoppel against 

the defendant in a subsequent suit for ejectment on the 

ground of denial of landlord's title. The disclaimer by 

itself could not terminate the tenancy.'^ But the denial by Denial in 

a defendant of his landlord's title in the written statement, 

would not entitle the plaintiff to a decree for ejectment 

on the ground of forfeiture in that suit.® For the cause 

of action must be based on something which accrued 

antecedent to the suit. Where, therefore, a disclaimer 

is relied on, it must appear to have been made before or 


» Dehiruddi v Ahdur —17 Cal 196 followed in Dhora v Ram —20 Cal 

101 . 

® Nilmadhah v Annnta —2 C. W. N. 766*; Fayz v Aftafuddin — 
6 C. W. N. 676. 

* Mallika v Makham —2 C. L. J. 389=9 C. W. N. 928. 

* Ahad V Narain —19 C. W. N. clxxvi 

* See Mallika v Makham —2 C.L.J. 389=9 C.W.N, 928. Nizamaddin 
V Mamt4iruddin—2S Cal 135 ; Madan v Rajah —28 Cal. 243 ; Vithu v 
Dhondi —16 Bom, 407 j Madhuhcm v Attri —16 Mad. 723. 



206 


PROVISIONS REGARDING RENT. 


Denial by 
recorded 
tenant—Its 
effect on 
unrecorded. 


(vi) Transfer 
of whole or 
part of 
holding. 


(vii) Sale of 
estate for 
arrears of 
rerenne. 


on the day mentioned in the writ of ejectment as the time 
when the claimant was entitled to possession.’ 

But the denial of the landlord's title by the recorded 
tenant cannot operate as a forfeiture of the tenancy in so 
far as the unrecorded tenanin are concerned. For, thousjh he 
represented the tenancy in the books of the landlord and was 
entitled to bind his co-sharers for the purposes of the tenancy, 
he must be taken to have acted beyond the scope of his 
authorit}'^ when he repudiated the tenancy. And as there 
cannot be a forfeiture of the tenancy in part the tenancy 
still subsists. A suit for ejectment in such a case must 
therefore fail. But there is no reason why the plaintiff 
should realise rent from all the defendants on the footinj^ 
that the tenancy subsists 2 . 

Where disclaimer operates as a forfeiture no notice to 
quit is necessary before ejectment of the tenant®. 

Now a tenant, who renounces his character as a tenant 
of the landlord, by setting up, without reasonable or probable 
cause, title in a third person or himself, is liable to have ,a 
decree for damages passed against him.^ 

The sale or parting with a part of a holding is not a 
ground for forfeiture under the B. T. Act even where the 
occupancy holding is non-transferable, unless the occupancy 
miyat abandons the holding altogether in the sense of the 
Bengal Tenancy Act. But where the sale is of the wAo/e of 
the holding the landlord to ordinarily entitled to re-enter.^* 
But where there is a stipulation that the lessee would not 
transfer the land leased to him, he cannot be said to have 
voluntarily transferred his interest when the land is sold 
against his will by the act of a court.® But a convenant for 
re-entry by the landlord upon an involuntary sale is valid and 
operative in law. ^ 

An occupancy raiyat is further protected from eviction 
at the instance of an auction-purchaser of an estate sold for 
arrears of government revenue. The Revenue Sale Law lays 
down that euch a purchaser acquires ^‘the estate free from 
imumhrances'\ but he is not entitled "to eject any raiyat 


' Malliha v Makham —2 C. L. J. 389— 9 0. W. N. 928. 

* Birendra v Bhuh^rieswari —39 Oal 903. 

Anandatnoyt vLakhi —33 Cal 339 ; Khater v Sadmddi —34 Cal 922. 

* S. 186 A added by Aofc I of 1907 B. C, and E.B. and A to Act VIII 
of 1886. 

^ See Atirte. 

® Nilmadhah v Narattam —17 Cal. 826. 

’ IhvaHka r Mathura, —24 C. L. J. 40. 
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having a right of occupancy at a fixed rent’*, even though he 
may hold under a lease granted by the defaulting proprietor 
or tenure-holder. ^ The right of such a raiyat being statutory, 
he is expressly protected, notwithstanding that his occupation 
was originally based on a grant by the defaulter.*^ The 
])rotection which the laws ofPer to occupancy i*aiyats at fixed 
rates is not one of the ordinary exceptions but is a proviso 
expressing the determination of the Legislature that no 
purchaser shall disturb any of the permanent tenants on the 
land, who are in actual occupation of the soil and are cultivat¬ 
ing it. The term of occnpanci/ at fixed rates^^ meant in 

the year J859 (when the law was 2 )as 8 ed) apparently the 
successors of Khademi Khud Kashi raiyats in the Regulations, 
while the ordinary Khud Kashi raiyats became occupancy 
raiyats. The intention of the Legislature, therefore, was 
that these Khademi Khud Kashi raiyats should not only not 
be liable to ejeetmeniy but should not be liable to enhancement 
rent; and to these persons have succeeded what the B. 

T. Act now classes as raiyats at fixed raies^\ Raiyats 
holding at fixed rites, therefore, are primarily the persons 
referred to in the proviso to Section 37 of Act XI of 1859. But 
in a case long after the B. T. Act came into force, Mitra J., 
has laid down that the right of occupancy that is hereby 
protected is not limited to the right that could be acquired 
under the rules laid down in Act X of 1859 but also covers 
a right of occupancy that might be acquired under laws 
promulgated since 1859.”® The protection therefore has 
been extended by recent rulings under B. T. Act from these 
Khademi Khud Kashi raiyats or raiyats-at-fixed-iutes to all 
classes of occupancy raiyats.^ The matter has been 
discussed fully while dealing with the question of enhance¬ 
ment of rent. 

The B. T. Act also ofiFei’s similar protection to (viii) 
the occupancy raiyat when the tenure within the ambit Sale of tenure 
of which his holding is stituate is sold for the arrears of its 
own rent. It lays down that a purchaser at a sale for an ^ 
arrear of rent shall always take subject to certain interests 
which are called protected interests ” among which it 

1 Act XI of 1869, S. 37. 

® Sarada Mitra’s Land Law of Bengal —Tagore Law Lectures 
1894 304. 

® Sarat y, Asiman —8 0. W. N. 601 “SI Cal 725} but see Shut y, 

Manmatha —11 0. L. J. 98 =*13 0. W. N. 1025 which does not deal with this 
question 

* Abdul V. Mafcbul—22 C. L. J. 223=20 0. W. N. 186. 

» Act VIll of 1886, S. 159. 
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includes the right of occupancy.^ A decree for ejectment 
cannot^ therefore, be made against even an under-raiyat 
with a right of occupancy at the instance of such a 
purchaser. ^ 

The Jsfam sale protects from ejectment only the Khn(h 
kast raiyatn or resident and hereditary mltivators^'* ^ 
opposed to the paikasht raiyats or raiyats who are residents of 
another or neighbouring village and cultivate land near theft’ 
own village who are not similarly protected from eviction. 
The distinction between the Khudkasht and the paikasht raiyats 
is no-where mentioned in the Rent Act of 1859, though it is 
alluded to as still existing in some of the later enactments. Eg 
Act VIII of 1865. The broad distinction existing since then 
between the rights of the actual cultivators is the creation 
of that Act which divided them into raiyats having rights of 
occupancy and those having no such rights and are merely 
temporary tenants or tenants-at-will. The question therefore 
arises : Is an occupancy or non-occupancy holding protected 
under S. 11 cl. 8 of Reg. VIII of 1819 ? As all occupancy 
raiyats are not necessarily resident and hereditary these 
words, if strictly construed, would exclude a good many 
of the occupancy raiyats from the ^n’otection. As the 
words stand, at present an occvpancy (or a non-occu¬ 
pancy) holdingy if not held by a Khndhisht raiyat, that is 
a resident and hereditary cultivator, is not an incumbi’ance 
and not protected from ejectment by the terms of 
S. 11 Cl. 3 Reg. VIII and may be annulled by a pur¬ 
chaser at a sale neld under the Regulation. 

There is no doubt that originally a or non¬ 

resident raiyat could be ejected by an auction-purchaser at 
an Astani sale and the law in this respect is still the same. 
A paikasht cultivator, even if he might have acquired a 
right of occupancy under the subsequent Rent Laws, is still 
liable to be ejected at the instance of such a ’ purchaser. ^ 
Such is also the case when an under-tenure, such as Darpatni 
is sold for arrears of rent.® 

The position of a paikasht raiyat, if he acquired a right 
of occupancy, is therefore still anomalous. For, although he 
is protected from eviction at the instance of a purchaser at a 


Ibid, S. 160. 

Debt y, Asutosh —20 Ind. Cas, 66. 
Regulation VIII of 1819, S. 11(3). 
Jogeehwar v. Abed —3 0. W. N. 13. 
Act VIH of 1866, B.O. S. 16. 
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sale for arrears of rent under the B. T. Act or 
even for arrears of revenue under the Revenue Sale Law, 
he is, as we have seen, liable to be ejected by a purchaser 
at a sale held under the Paini Regulation. Act X of 1859 
no doubt did away with the distinction of Klmdkasht and 
pnihnsM raiyats and introduced in its place the distinction 
between occupancy and non-occu])ancy raiyats, but we find 
that the old distinction still remains for the purposes of 
that Regulation. The protection afforded by it ought now 
to be extended to all occupancy raiyats irrespective of their Amendment 
origin and residence in the village, especially as now under of law desir- 
the B. T. Act settled raiyats necessarily acquire 

occupancy rights in all lands held by them in the same 
village, and an occupancy raiyat need not necessarily be 
“ resident and hereditary,’^ and, therefore there is not 
much difference between a Khudkasht^ settled and an occu¬ 
pancy raiyat. * 

III the case of the sale of an uader-tenure for arrears of \ 

rout under Act VIII B.C. of 1865 the auction-purchaser is iiof tenure umloV 
entitled to eject Khudkashf raiyats or resident hereditary Act VIII B.C. 
cultivators”^ and the expression Khudkaskf fau/afs^\ as 

used here, means resident hereditary cultivators.”'’ A 

tenant’s occupancy right is not avoided by the operation of 
S. 16 of the Act.'’ Even when a tenant was not in posses¬ 
sion of lands as a resident hereditary cultivator within the 
meaning of the section, and not an occupancy raiyat, when 
he took a mokurari lease of the same, but went on cultivating 
the land thereafter for a period of more than twelve years 
and thereby acquired an occupancy right, he retained the 
occupancy right, even though the moknrari right, which he 
had also obtained, was extinguished by the operation S. 16 of 
the Act on a sale of the tenure for arrears of rent. lie was 
not therefore liable to be ejected. Reg. VIII of 1819 did 
not recognise occupancy right not then in existence but 
in the Act of 1865 occupancy right acquired under Act X 
was also recognised. 


^ See Sarada Mitra’s Land Law of Bengal, 305. 

* Act VIII of 1865 B.C. S. 16. 

* Koontee v. Ilirdoy—IQ W. R. 206. 

* Emani v. Atar —22 W. R. 133. 

* Bama v. Bam —19 O. W. N. 858, distiuf?uishing, Jogeshwar v. 
Ahid —3 C.W.N. 13, following Purdeg v. Purtab-f—ll W.R. 263 : Nilmadhah 
V. Shihu —13 W. R. 410j Emani v. Atar —22 W. R. 133. 
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§ 3. USE OF LAND. 

The statutory right of oecupancy cannot be extended 
so as to make it include complete dominion over the laud, 
subject only to the payment of a rent, liable to be enhanced 
on certain conditions. The landlord is still entitled to 
insist that the land shall be used for the purposes for 
which it was grant‘id. 

Under the old law the right of the tenant to use the 
land was resf^ricied to the pnrjwae for which the tenancy 
was created, and in any case of any attempted diversion, 
the landlord was entitled to restrain the raiyat. And 
although the Courts were inclined to place a liberal inter¬ 
pretation on the right of the tenant to use the land in his 
occupation, they did not sanction a complHf^ cJuDHje in the 
mode of enjoyment^. Accordingly, though in an early 
case utider Act X of 1859 it was said that a raiyat with 
a right of occupancy might erect a pncca house on his land 
and do what he liked with it, so long as he did not injure 
it to the Zemindar^s detriment,^ in a later case it was 
however held that the Zemindar was entitled to object to 
the erection of brick houses on land let for purpose's of 
cultivation or to the doing in fact of anything which 
would suhstoutiallij a'ter the character of the tenure.^ 
Thus, as the tenancy was created for ordinary agricultural 
purposes, e.ff. for cultivating 2 >addy or other crops, the raiyat 
was not allowed to a carafe a tank on the land or any part 
of it, ill contravention of the terms of his lease^ or dig 
earth for the purpose of waking bricks.^* It would also seem 
from the decided cases that the conversion of pady land into 
a garden for horticultural purposes was a misuse of the 
land.^^ 

Under the B. T. Act the occu[)ancy raiyat is enjoined 
not to use the laud of his tenancy in such a manner 
as to materially impair its value or render it unfit for pur- 
poses of the tenancg.^ The question whether a particular 
nser oi tVie land is or is not such, is, as the Privy Council 


» Lai V. Uco—e Cal. 781 = 2 O.L.R. 294. 

* Niiavmtullah v. Govind —6 W. R. (Act X) 40. 

Txr J V. Unman-U'W. Tt. 360=8 B. L. R.Jagot V. Ishau—24 
W. 11. 220: Loll v. Deo —3 Gal. 78, 

t| T ^anindra v. Maniruddin —H 

B. h. B. App. ^=20 W. R. 230. 

W. R. ^ 2 W. R. 167; Anand v. Biseonath —17 

Mitra’s Land Law of Benyal 301. Soman v. Baghuhurr-^i^ 


^ Aofc VIII of 1^6, S. 28. 
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pointed out, a question of fact and must depend upon the Test of. 
circumstances of each case. What has to be considered is Depends on 
the effect of the act iqion. the entire land comprised in the gJ^ncTs of 
tenancy,^ Thus where a holding comprised 66 Bighas and each case, 
the tenants sublet 4 Bighas to an under-lessee who excavated 
a tank on two bighas, and it was found that the tank had 
not renderd the land of the tenancy unfit for the purposes 
thereof, but was a practical necessity held —that the raiyat 
could not be ejected under S. 25(^1) B.T. Act.^ Regard must 
be had to the (?/* holding^ or of the area witJuhatoi 
from actual cultivation, or to the effect of snch wiihdratoal 
upon the fitness of the holding taken as a whole for profit¬ 
able cultivation.^ But the purpose (ov which a portion of 
the holding is withdrawn from actual cultivation must be 
directly connected with agriculture. ^ Thus the cultivation 
of indigo is an agricultural purpose and the manufacture 
of indigo cakes out of indigo plants is also an object directly . 
connected with agricultural pursuits. And it cannot be laid between^*' 
down as a broad proposition of law that the h nit ding of an purpose 
indigo factory on land let out for agricnHural purposes must connected 
generally render it unfit for the purpose of the tenancy. It , 

IS a question or tact and must depend upon circumstances ot with 
each case.' The erection by the raiyat of a suitable dweU agriculture. 
ling fmise on his land is not now prohibited. 'J'here 
is nothing in law to indicate that the suitable 
dwelling house must be one of a temporary description only. A 
house consisting of masonry walls supporting a corrugated 
iron roof is allowed,^ But where the purpose for which a 
portion of the land is sought to b ^ withdrawn from actual 
cultivation is totally unconnected with agriculture (e.g. the 
establishment of a nnrket) it is clear that the execution of 
the design will render the holding unfit for agriculture, for 
which purpose alone the land was let out to the tenants. 

And it is immaterial that the proposed market will occupy 
not more than one-tenth of the area of the entire holding, 
that circumstance cannot affect the nature and character of 
the unauthorised act. ® 

•* 

S. 23 is applicable not only to cases where the 
land is made permanently unfit but also to cases where it 
is made temporarily unfit, for the purpose of the tenancy.® 

' JSavi V. Quveudvar^Q 0. L. J. 19 P, 0. = 34 Cal. 718 P. 0. = 11 
0. W. N. 794«L.B. 34 I. A. 133. 

® Saurendra v. Rahim —16 Ind. Oaa. 497. 

* Rajhiffhore v. Rajani-—23 0. L. J. 86«20 0. W. N. 

* Sari V. Baroda-^S 0. W. N. 764«31 Oal. 1074. 
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Landlord's Ill cases of such improper use of the land, the 

remedy for landlord is entitled to ask for an injunction for 
improper use. and for damages to the extent 

of the actual loss sustained by him. It is inequitable and 
unjust to compel the raiyat to fill up the tank or remove 
the structures or the fruit trees he might have planted. It 
is also inequitable to award as damages an amount that may 
be necessary for filling up the tank or other excavation. 
The measurK!^ of da rages should be regulated by a calculation 
of the probable loss that may in future be sustained by the 
landlord. Estimate the letting value of the raiyati land 
upon the conversion and that subsequent to it, and the 
actual loss of the landlord will be so many years^ purchase 
of the annual loss ^ Further the landlord is entitled to 
bring a suit for the ejectment (A the tenant-. This point 
is discussed elsewhere. 


^ Sarada Alitra’s Land Lim of Bengal 301 : Sec Ngamutnllah v. 
(lovind~6 W. R. (Acfc X) 40: Specific Relief Act I. of 1877 64. 

Act VIII of 1885, S 25. 
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§ 4. RIGHT TO MAKM IMPROVEMENTS ON 
ms HOLDING. 

Under the B. T. A(it an occupancy raiyat has a to 
ri^lit to ^'improve,\n \\\^ land ' and improvement 

ments, have been dehiiod to mean ‘^any work which adds to the 
value of the holdinj^, which is suitable to the holdings and 
which is consistent with the purpose for which it was let/^ means, 
such as, e.g. wells, tanks, water channels, suitable dwelling 
houses for the raiyat and his family with necessary out¬ 
houses^. In order to be an improvement two elements are 
necessary:— {a) that the work adds to the value of the holding. 

No work executed by the raiyat of the holding would be an 
improvement if it substantially diminishes the value of his 
landloixPs property; and, (Jb) that it is suitable to the holding 
and consistent with the purpose for which it was let. 

The tenant was not entitled under the old law'* (nor is change in 
he entitled under the present enactmenl) to change the entire character of 
chg^racter of the land from what it was when he got it, or to 
make a permanent alteration of the landlord’s p'-operty.'* 

To convert land leased for agricultural purposes i>do 
building land,''^ or to make excavations for providing earth 
for bricks could not be what is known in English law as Making brick 
'^ameliorating loadey The tenant can now huilil a proper 
habitation for himself on thelaiKU. And, although the digginq 

rt was, under the old law, regarded as altering the Digging tank 
character of the holding and doing permanent damage to 
the landlord’s property®, such an act can now, under the present 
law,be regarded as ameliorating waste if the tank was excavated 
for the purpose of agriculture or for the nse of men and 
cattle employed in agriculture,^ But digging tank for good v\^ator 

drinking water does not come within the section.^’* pipe. 

The work need not be executed on the holding itself, 

A water pipe brought from another place to the holding holding, 
for purposes of irrigation, though not on the holding, would 

^ ActVIlIof 1885, S. 77(1). 

* Ihid, 8. 76(1)~(2) 

•'* Ananda v. Bissonath —17 W. li. 416. 

* Finucane and Amir Ali’s Bengal Tenancy Acty 1st Ed, 329. 

» Hari V. Baroda-^30 Cal. 1014=»8 C. W. N. 754: S. 76 (/) B. T. Act. 

” Kadambini v. Nobin —2 W.R. 157. 

’ Tarini v. Ramjee —23 W. B. 298. 

® Noyna v. Rupilcun —9 Cal. 609. 

® Act VIII of 1885, S. 76(2) («) See also Oobindn v. Kamijuddi — 

16 0. L. J. 127 

Finucane & Amir Ali’s B. T. Act, Ist Ed. 328, 
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Executed for be an improvement. ^ So lon^ as it is executed directly for 
its benefit oj- m homfil or h after e.reculionf wade directly beneficial to it 
it is an improvement. For example, a tank made in the 
vicinity of a holding, not primarily for its benefit, but used 
for that purpose after excavation, would equally be an 
im pro Yemen 

An occupancy raiyat possesses an equal right 
with the landlord to make improvements in respect of the 
holding in his occupation; and neither thelandlord nor thei*aiyat 
can sudd* restrain the othei from making the improve¬ 
ment ‘^except on the ground that he is willing to make it 
himself.^' But if the raiyat wishes to carry out the work 
he would have the prior right, unless the improvement is of 
a general nature and afects another holding or other 
holdings under the same landlord; in such a case the land¬ 
lord would have the prior right. The Collector is to decide 
questions as to right to make improvement and his decision 
shall be final,^ 

In all cases of ejectment, whether under decree of ^the 
Court or otherwise, the raiyat becomes entitled to com- 
incase peiisation for his improvements, and the Court making the 
of ejectment, decree or order for ejectment, shall make it conditional on 
the payment to the raiyat of the amount of eompensation 
which also it shall determine. But where the raiyat makes 
the improvement in pursuance of a contract or under a lease 
in consideration of some substantial advantage to be obtain¬ 
ed by him and he has obtained that advantage, be cannot 
claim any compensation for such improvement^. Thus the 
raiyat may obtain a lease on a reduced rental in consideration 
of clearing or digging a tank, and if, pursuant thereto, he 
makes the improvement he would not be entitled to 
eompensation therefor. Other cases of similar character 
may be easily conceived. Nor would a raiyat be entitled 
to compensation if he voluntarily abandons or surrenders 
his holding. A non-voluntary removal from his holding only 
entitles the raiyat to compensation.^* No raiyat can contract 
himself out of his right to claim compensation for an 
improvement.® The matter is further discussed where the 
subject of ejectment of the raiyat is dealt with. 


cial to it. 


Respective 
rights of 
landlord and 
raiyat. 


Compensa¬ 
tion for 


• Act VIII of 1886, S. 77 

’ Finnoane A Amir AH’s B, T. Act, Ist Kd. 828. 
» Ibid S. 78 

* Act VIII of 1886 S. 82 (1)—(8). 

* Finacane A Amir All’s B. T. Act, 1st Ed. 333 

• Act VIII of 1886, S, 178 (1). 
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§ 5. RIGHT TO TREES. 

The property in the trees is, by the general law, vested 
in the Zemindar ; his proprietory rights are subject to modi- 
lication, or it may be, to complete extincti )n, by custom ; but 
failing the proof of such a custom, his right subsists unimpaired. 

Under the former law it was decided that, though a 
tenant had a right, during the continuance of his tenancy, to 
the exclusive possession of the trees on his land^ and to 
enjoy all the benefits of a growing timber during his occu¬ 
pation, he had no right to cut down the trees and convert 
the timber to his own use. The Zemindar had a right to 
the trees grown up on his land by the tenant and was held 
entitled to sue to have his right in the trees declared.^ But 
the raiyat could prove custom or usage to the contrary. 
Ordinarily, the custom of paying chonthH or fourth part of 
the price of trees cut down, even if planted by the raiyat 
himself, prevails in many districts, on payment of which the 

raiyat becomes entitled to the trees.** 

« 

The B. T. Act has, in this respect, improved the right of 
the occupancy raiyats.^ Now, undet the terms of the Act, the 
raiyat may cut down trees on his land, without the landlord's 
consent, unless there be a custom to the contrary, of which it 
is for the landlord to give evidence.*’* There is a presumption 
now in favour of the raiyat as to the existence of the right of 
cutting down trees, whether they have been planted by him 
or not. Custom or local usage to the contrary may be in¬ 
voked by the landlord to take away the right of the raiyat.^ 
The onus of proving that there is a custom against the tenant 
with occupancy rights cutting down the trees is no doubt 
on the landlord, and not on the tenant to establish the con¬ 
trary.^ The raiyat cannot, by any contract with the landlord, 
deprive himself of the right. Such a contract has been 
declared illegal.® 

But there is a distinction between the right of 
merely cuttiny down the trees and that of appropriating them 
sifter they have been felleu. The trees are the property of 
the propiietor of the land on which they grow, though the 


Mahomed v. Bolnki —24 W. B. 330. 

Abdul V. Dataram,’-W. R. S. P. (1864) 367. 

Saroda Mitra’s Land Laio of Bengal^ 301. 

Act VIII of 1886, S. 23. 

Nafar v. Ram —22 Cal. 742. 

Ibid. Oirja v. Mm—22 Cal. 744 N ; Samsat' v. Lochin —23 Cal. 864. 
^ee 3 above. 


Act VII of 1886, S. 178 (3). (b). 
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tenant has a rij^lit to enjoy all the benefit that the growing 
timbers may afford him during his occupancy, and to cut 
them down, subject to a custom to the contrary. ^ In the 
absence of a custom to the contrary, the right to appropriate 
any trees in the land after they have been cut down is in the 
landlord ; this is quite a different thing from the right to 
cut down trees.^ The tenant is entitled to cat down trees. 
Onus. provided there is no local custom to the contrary, but he can 

appropriate the trees, when felled, only when such appropria¬ 
tion is sanctioned by custom.'^ And tlie burden of shewing 
that the raiyat has a right to appropriate them after they 
have been felled is on him."^ On his failure to establish such 
a custom he is liable for damages. 

Hut this liahitity may again be timited h// castotn. For 
example, the Zemindar may, by a custom of the zcmindari, 
only be entitled to receive a certain pro})ortion of the vahie 
of the trees cut down by the raiyats with his consent.® 
The ointit of proving such a custom is also on the miyat. 

bc^uVified Thus the proprietor's rights to the trees are subject to 

oxthiguitthed niodificatio i or complete extinction by contract or custom, 
by custom The following case affords an illustration of a landlord's 
right in trees being Civtingnished bg controct. A lease 

was granted for the express ])urpose of clearing jungle 

Illustration, and bringing it under cultivation, and there was no 
reservation in the lease of the right in the trees, it was 
held that lessee had the riglit to appropriate them 

when cut.® The landlord's right in this respect may 

Growth of eHingahhed ciistow. When a landlord acquiesces 

such custom, in an appropriation by his tenants of the t?’ees in their hold¬ 
ings, such acquiescence leads to the growth of a custom or 
usage which is binding on him, and the position of the 
parties becomes the same, as if the landlord has expressly 
granted to the tenants a right to appropriate the trees. 
Where, therefore, tenants who have originally no right to 
appropriate trees wliich have been felled, are allowed to do 
so, and this course of dealing is acquiesced in for a length of 
time and in numerous instances, it ultimately entitles the 

' See llnmpini’s B. T. Act, 4th Ed. Ill : Setab v. Ouhnl—Q C, L.J. 
218 (222) : Kaumlia v. Gulah —21 All 297. Ganga v. Badan—SO 
all 134. 

' Mahomed v. AH —10 C.L.J. 25. 

a Prodyote v. Gopt—11 C.L.J. 20j)=:-14C. W. N. 487=^37 Cal. 322 : 

♦ Nnffar v. Ram —22 Cal. 742: KatisaJia v. Oulah —21 All 297. 
Contra in Pyari v. Narayan —22 Cal. 7^n. 

® Nafar v. Iiuzur—%2 Cal. 761N. 

® Manmohini v. Raghu —23 Cal. 209. 
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tenants to a customary right of appropriation, tacitly incor¬ 
porated into their contract, and the result is a substantial 
encroachment upon the rights of the landlord.' A customary 
right of this description in favour of a resident hereditary 
cultivator must be regarded as a honn-fide engagement with 
him which an auction-purchaser at a public sale a reve¬ 
nue or an Asfam sale) is not entitled to abrogate. It is 
however an incumbrance which he is entitled to annul. 

The following case in which it was found that by the custom 
of the Zemindari, the Zemindar was entitled to recover only 
one-fourth share of the value of the trees cut down by the 
tenants, when the raiyats had them cut without his consent 
or permission'^ affords an example of the modijimdoib of the 
landlord’s right in this respect htj cudom. So where there 
was a custom in a village that the raiyats could, when they 
requii’ed'fire-wood for the purposes of cremation and on occa¬ 
sions of village feasts, appropriate aguruha or valueless trees 
grown on their holdings after they had been inducted into 
possession, with the permission of the village headman, 
without any payment and without the consent of the landlord, 
it was held, in a case in which certain agachha trees had 
been cut down without such permission, that the landlord, 
could have sustained no damage by reason of the acts of the 
raiyats in cutting and approi)riating the trees.*' 

Under the B. T. Act the right of the landlord or the ten- 
ant on trees does not depend upon the fact whether the tree timber and 
comes within the category of timber or not. It would seem aguchha. 
that the raiyat would have a title to all windfalls of wood 
upon his holding unless there is a custom to the contrary.*^ 

A different rule has, however, been laid down in the North- 
Western Provinces with regard to the fallen wood of self- 
sown trees. It has there been held that a Zemindar claiming 
a right to the fallen wood of self-sown trees growing on an 
occupancy holding, must prove some custom or contract by 
which he is entitled to such wood, there being no general 
rule in India to the effect that there is a right in the land¬ 
lord or a right in the tenant by' general custom to the fallen 
wood of self-sown trees. ^ 

In the absence of special agreement, a tenant has, as 
against his landlord, a right to insist that so long as his ^ 0^,1 trees 

----during 

‘ Prodyot V. Oopi—n C. L. J. 209 = 14 C. W. N. 487 = 37 Cal. 322. tenancy. 

® Nafar v. Nand—22 Cal. 751 n. 

^ Sarnsar v. Lochin —23 Cal. 864. 

* Finucane—Amir Ali, B. T. Act, 1st Ed. 142. 

® Nathan v. Katnala —13 All. 671. 

28 
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tenancy continues, the landlord shall not cut down trees 
standing on the tenant’s holding.* 

Limitation The period of limitation for a suit to recover compen- 

for suit sation for removal of trees after they have been cut down is 
fo™rem^(wing mentioned in Art 48 or 49 and not Art 36 of schedule 2 
trees cut. of tlie Limitation Act, 1877. Such a suit is cognizable by a 
Court of Small Causes-. 


Trees grown by the tenant during his tenancy 
accede to the soil and become the property of the 
landlord, on the termination of the tenancy, unless the tenant 
uses, during its subsistence, his right of removing the trees, 
provided that the right is not taken away by contract.^ A 
tenant of homestead land can cut and appropriate fruit trees 
grown by him or his predecessor in interest on the holding.'* 


‘ Badan v. Ganga —29 All 484: Kausalia v. QtUitb —21 All 297 
Rnifonji v. Collecto^'—ll M. I. A 205. 

^ Fotik V. C.L.J. 225. 

^ Chattar v. Viltaet —W.R. S. P. 223: Avieenin v. Sunjada —11 W. H. 
226. 

* Mafoz V. Basiklal-12 CLJ 246==37 Cal. 816=14 C. W. N. 952. 
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§ 6. RIGHT TO SUB-LET. 


The right to suh^let his holding is an important inei- 
dent of the occupancy right. The right is, no doubt, inconsis¬ 
tent with the original purpose of cultivation which, as we 
have seen, lies at the inception of occupancy right. The 


right, which liowever is frequently exercised by the raiyat, 
makes it very difficult to distinguish him from a tenure-holder 
on the one hand, ami an under-raiyat on the other. His posi- Difficulty in 
tion becomes, to all appearances, that of a middle-man or a 
tenure-holder if he ceases to cultivate the land and is satisfied from tenure 


with receiving rent from the under-raiyat to whom he sub-lets holder, 
it. If, ill addition, his interest is transferable by custom, and if, 
for a long time he has held the land through under-raiyats only, 
he becomes, in fact, a middle-man, though, in the eye of the 
law, he still continues to be an occupancy raiyat, the under- 
raiyat not being allowed, except under very peculiar circums¬ 
tances, to acquire the status of the occupancy raiyat. But . 
a raiyat with a right of occupancy may, for various reasons, 
b.i prevented from cultivating a/^ his lands, and it would have 
been extremely hard if the privilege of sub-letting were denied 
to him. The legislature, therefore, has wisely conferred on the 
raiyat the privilege of occasionally letting out his land or 
portion of it to under-raiyats. ^ 


Accordingly, under the old law, a raiyat with a right Under old 
of occupancy could sub-let his land without incurring the 
forfeiture of his tenancy'*^, and the mere fact of sub-letting 
did not make the miyat a middle-man.^ He could grant 
even a mukurari lease to another, but it would be binding as 
between the contracting parties only and did not affect the 
rights of landlord.'^ Where the landlord however gave the 
raiyat power to sub-let the sub-lessee obtained right against 
both the landlord and the raiyat, of which he could not be 
deprived without his own consent.® yV lessee could not make 
an underlease for a longer period than that of his own,^ and 
sublessees had no more right to use the land in contravention 
of the terms of the original lease than their lessors had.^ 


' Sarada Mitra’s ‘ Land Law of Bengal’ 305 — 306. 

* Kallyy.Ram^dW.R Z44: Hamn v. Mukfa-10 113 = 1 B.L.E. 

A.O. 81; Jamir v. Gonai —12 W.R. 110 = 13 B.L.R. 278 N. : Khoaal v. Joy- 
nuddin-l2 W.R. 441. 

* Ram V. Lakshi—i W.R. 71: Kara v. Lachmipat^7 W.R. 16 ; Durga 
V. Kalidas-^0 C.L.R. 449. 

* Damri v. Bisaessar^ IS W.R. 291. 

® Nthalunniaaa v. Dhanu^ 13 W.R. 281. 

® Hariah v, 8rikali--22 W.R.274; Sarat v, Binay^26 W.R. 347=L.R. 
5 I.A. 164=3 C.L.R. 140. 

^ Monindra y. Monirnddin^^20 W.R. 230, 
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Under the B. T. Act the raiyat may mh-let his 
holding, subject to certain restrictions.^ Where the origi¬ 
nal purpose for which the land was acquired is clearly shewn, 
a tenant, who acquires land for his own cultivation and 
subsequently lets it out to under-raiyats, would not lose the 
raiyati right (and with it the right of occupancy" which he 
might have acquired) and convert himself into a tenure- 
holder as between himself and as his landlord. And once the 
grant is clearly shewn to be raiyati^ the mere fact that the 
tenant subsequently sub-let the land would not alter the 
character of the tenancy.^ 

Nothing contained in any contract between a landlord 
and a tenant after the passing of this Act shall take away the 
right of an occupancy raiyat to sub-let his land J5ubjeet to and 
in accordance with the provisions of the Act.'* 

As already stated, occupancy raiy ats are now entitled to 
sublet, but in order that the sublease may be valid ngainst the 
landlo d it must comply with two conditions :— (a) it must 
be by a registered instrument, and {b) it must be for a term 
not exceeding nine years. Apparently, a sub-lease, if regis¬ 
tered and for a term not exceeding nine y^ears, is valid against 
the raiyat^s landlord, whether he consents to it or not. If the 
landlord consents, it is of course valid as against him. 

A sub-lease shall not be admitted to registration if it 
purports to create a term exceeding nine years,^ A sub-lease 
for a period of more than nine years, which has been 
registered in contravention of the above rule, is not 
operative against the superior landlord of the occupancy 
raiyat, and altogether void, inspite of such registration.*' 
There is nothing in the Act authorising the court to 
split up contract of sub-letting into two parts, a ?¥///// 
portion extending to a period of nine years and invalid por~ 
tion for the remainder of the term.® Such a sub-lease must 
be deemed as unr egistered, and under S. 49 of the Registra¬ 
tion Act such a document is inadmissible in proof of any 
transaction affecting such property. Oral evidence of such 

' Act VIII of 1885, S. 85. 

® Baidya v. fifwrZ/wiraw-SC.W.N. 751: Pramatha v. Nilmani—16 CM, 
N. 902: But see Mahesh v. Manhhandra--^ C. L. J. 622 : vide Chapter I 
page 13. ' f i 

» Act VIII of 1886 S. 178 (3) (8). 

* Act VIII of 1886, S. 85. 

* Sri V. 8flrfl<fa-26 Cal. 46: Ramgati v, Shyama^S C.W.N. ?19: 
Sitanathy, Bamdeh — 2 C.L.J. 540: Qopal v. Uhan-^2^ Cal. 148 : Telam y 
Ada*-17 C.W.N. 468. 

® Fakir v. BanamaK-18 C.L.J. 252::=19 C.W.N, 412. 
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grant is ^Iso excluded by S. 91 of the Evidence ActJ It is 
equally void if the sub-letting was otherwise than by a 
registered document/-* 

The question whether a sub-lease granted in contraven- Conflict of 
tion of S. 85 B. T. Act is binding between Ike 2 )arties and 
their represent lives or is entirely void has not yet been 
settled. The cases on this point are numerous and difficult 
to reconcile. 

In some cases it has been held that the invalidity of Binding 
the sub-lease granted in contravention of these provisions ^’^^ween 
can be raised otdi/ by the land'ord of the raiyat ^ or by the h*is^ielseJ^ 
holder of a derivative title from him. A contract of tenancy 
of this description is valid, so far as the contracting part es 
and their representatives are concerned. They are not entitled 
as between themselves to take up the position that the grant 
is inoperative. ^ It is well-settled that the creation of the 
complete relation of landlord and tenant has the effect in law 
of estopping the tenant from denying the validity of the title 
which he has admitted to exist in the landlord ; the estoppel 
arises not by reason of some fact agreed or assumed to be 
true, but as the legal effect of carrying the contract into 
execution, of the tenant taking possession of the property 
from the hand of the lessor. The under-raiyat, therefore, 
cannot show that the lease is void and that no interest has 
passed to him. 

But, as pointed out by the Judicial Committee and the 
House of Lords, estoppels are, as a general rule, mutual or 
reciprocal ^.c., bind both parties. The parties to the contract 
are, therefore, mutually bound by the terms of the lease. 
Consequently it is no more open to the under-raiyat than to 
the raiyat to prove facts contradictory to the allegations 
which formed the basis of the contract, after that contract 
had been carried into execution, and the contracting parties 
had enjoyed benefits thereafter. The doctrine of estoppel 


» Jarip V. Darpa-15 O.L.J. 144: Telum v. Adu-l^ C.W.N. 4(38 fol¬ 
lowed in Mohim v. Baidya~-2i O.L.J. 478. 

* Peary v. Badul-2S Cal. 205 = 5 C.W.N. 310. 

* Manth v. Baiii 13 C. L. J. 649 [in which M.ookerjee J. on a review 
of the earlier cases came to the above conclusion which is quite opposed 
to that of Ooxe J. in Telam v. Ada—17 0. W. N. 468 also in JaWp v. Dorfa 
^16 C. L. J. 114=17 C. W. N. 69] followed in Bamnndas v. Nilmadhah — 
20 C. W. N. ]340= 24 0. L. J. 641 ; Qone»h v. Thanda —24 C. L. J. 639. 
See also Abdul v. Ahdtil—16 C. W. N. 618, 

* Arab v. Rochimuddin —13 C. L. J. 666 and the cases cited there. 
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binds both and debars each from desputing the validity of 
the lease to the detriment of the other^. 

The justice of the view is obvious. Suppose after the 
lessee has gone into possession and the lessor sues to eject him 
on the plea that he is an occupancy raiyat and that the 
sub-lessee is consequently void under S. 85 (2), the lessee will 
plainly be entitled to rely on the doctrine of estoppel to 
defend his possession. 

Thus, as pointed out by Mookerjee, J., in a very recent 
case^ ;—A long line of cases affirm tlie view that a lease 
granted in contravention of S. 85(1) is operafire and binding 
ns between the grantor and the grantee,'^ This conclusion 
may be supported on one of two grounds, namely, first, that the 
validity of a lease granted in contravention of S. 85(1) can 
be questioned otily by the landlord of the grantor, or by the 
holder of a derivative title from him ; or secondly, that the 
doctrine of estoppel binds the grantor and the grantee 
equally and debars each from disputing the validity of 
the lease to the detriment of the other. ^ Thus even 
when an under-raiyat holds under a writ eu lease *'for 
an indefinite term the ran^at is not entitled to eject 
him by giving him notice under S. 4*9 (b) B. T. Act; ho can 
be ejected only for non-payment of rent.® An under-raiyat 
who holds under ^permanent lease granted by the raiyat, can 
successfully maintain a suit for possession or defend his 
possession again&t the raiyat or his representative in interest, 
and it is not open to them in such a case to question the 
validity of the sub-lease on the ground that it was granted 
in contravention of S. 85 (2) B. T. Act. ^ 

The lirst of the principles stated above has not been 
universally accepted and is j)ossibly in conflict with the rule 
enunciated in the cases noted below, according to which such 
a sub- lease is i tally void, ereii as gainst the contracting 


* Bamandas v. Nihmidhab'- 20 C. W. N. 1340—24 C. L. J. 541. 

* Madan v. Janaki—G C. W. N. 377 ; Gopnl v. Eshan —29 Cal. 148 j 
Tamijaddi Y. Asgar—Z^ C 2 i\, 256=13 0. W. N. 183 ; Bepin y. Amo ita —9 
C. L. J. 76 ; Arab v. Rochimuddi —13 C. L. J. 656 ; Ali v. Nayan--16 
0. L. J. 122; Abdul V. Rahman— m C. VV. N. 618=16 C. L. J. 672 ; 
Jnnaki v. Prabha»ini —12 C. L. J. 99=19 C. W. N. 1077 ; Lani v. Basin — 
20 C. W. N. 948. The only case which supports the contrary view is 
BnsaruUUtah v. Kasirunnesse —11 C. W. N. 190 which has not been 
followed in any subsequent decision. 

* Madan v. Janaki —6 C. W. N. 377 j Sangaer v. Hadamulla —18 Ind. 
Cas. 82. 

* Manik v. Bani —13 0. L. J. 649 ; in which most of earlier cases 
were cited and discussed ; Sadhan v. Lakan —15 Ind. Cas. 265 ; Gurudas 
y. Kalidas-^IS C. W. N. 882 ; Parasulla v. fifetaZ—19 0. W. N. 1110. 
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parties or their representatives and a very recent case goes so 
far as to decide that it cannot even he ratified by the raiyat 
himself by acceptance of rent from the lessee the object of 
the section being to protect not only the landlords but also the 
raiyats against the effects of their own improvident Acts. ^ 

Strangers are therefore allowed to avail themselves of 
these provisions to defeat the title of the sub-lessee. Thus 
the auction-purchaser of the right, title and interest of the 
raiyat who has executed a permanent i*egistere(l lease is not 
estopped from questioning tlie validity of the lease created 
by his predecessor in title. ^ In such a case the under- 
raiyat cannot have a better title than even a trespasser and it 
has been held in another very recent case that where the binder- 
raii/ati lease is for a term exceeding nine years, the document 
is not admissible in evidence and cannot operate to create any 
title in the lessee. Even the evidence of an admission hi/ the 
raiyat that he granted the lease and that he took an adequate 
8'ilamii if it can be used against a third party, is not admis¬ 
sible, being evidence relating to the transaction of the lease 
in respect of which there is a document. Nor is it sufficient 
to prove the tenancy to shew that the under-raiyat was in 
possession ot a portion of the land covered by the lease.® 
According to these authorities, under S. 85, even if the 
sub-lease has, in contravention of its terms, been registered, 
it is inadmissible in evidence ; and secondly^ that being so, 
under the jn’ovisions of S. 91, Evidence Act, oral evidence 
cannot be given as to the terms of the agreement. It is only 
necessary to refer in this respect to the cases cited already.^’ 

In some cases a mean position is taken on the ba.sis Posaession 
of the principle laid down in several cases viz, that where 
a tenant cannot or does not produce his lease in writing, oF. 
he can nevertheless, estahlish his tenancy from possession and 


1 Jarip V. Darfa—IG C. L. J. 144=17 C. W. N. 59; Telam v. Adu—ll 
C. W. N. 468 in which Ooxe J. made a review of all the previous cases 
and came to the conclusion quite opposite to that of Mookerjee J. 
in Manik v. Beni —18 0, L. .1. 193 in which also all the previous cases are 
cited and discussed. Also Baitshnah v^Ram—l^ 0. VV. N. CXL ; Nazir v. 
Banshi —21 C. W. N. Clviii. 

* Mohim v. Baidya —21 C. L. J. 478. 

» Mohendra v. ParhatiS C. W. N. 136. 

* Fazil v. Keramuddin^Q C. W. N. 916. 

* Kartic v. Bama —20 0. W. N. 182 following Jarip v. Darfa —17 
0. W. N. 69 

® Jarip V. Dar/a—17 0. W. N. 59 : [Mookerjee J. points out in 
Bamandas Y, Nilmadhah —24 0. L. J. 541 = 20 C. W. N. 1340 that this 
case and Telam v. Adu —17 0. W. N. 468 do not affect the authority of 
Manik v. Bani —13 0. L. J. 649] Oaneeh v, Thanda —24 C. L. J. 639, 
Nazir v. Banshi—21 0. W. N. Cl. viii. 
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other circumstances. It is urged that where the sub-lessee 
has proved prior possession, such bare possession is sufficient 
title against a trespasser.^ Thus where an under raiyat is 
possasiou as a sub-lessee he can recurer (on being 

dispossessed) or defend hin pos^i(*}i^Hio7l on the strength of a 
subsisting tenancy, which can be established from possession 
and other circumstances although he cannot j)roduce his lease 
in writing by reason of the invalidity of the written lease.^ 
Where the sub-lessee can not fall hack upon prior possession, 
as tenant or otherwise, and the only title on which he can rely 
is a sub-lease granted by a raiyat for a term exceeding nine 
years, his suit to recover K/m^t possession even from a 
trespasser is dismissed.^ Even as between two claimants 
each of whom claims under a registered permanent sub-lease 
granted by the raiyat, it has been helil in a recent case 
that as such a sublease, being voidy conferred no title on 
the plaintiff, a sub-lessee who was oaf possession , could 

not succeed in ejectment against another sub-^lessee who 
had the advantage of being in possession,^ This decision 
is based on the ground tliat as the defendant has proved 
possession he has better title than the plaintiff has.® But 
it is a matter of doubt whether bare possession is sufficient 
title against oven a trespasser. There hai? been much 
divergence of Judicial opinion on this subject. And 
although this view receives some support from the decisions 
of Bombay High Court,the contrary view has been held 
by the Calcutta High Court in- the cases noted below^ in 
which it has been held that mere previous possession does 
not entitle a plaintiff to a decree for recovery of possession, 
except in a suit under S. 9 of the Specific Relief Act. This 
has been pointed out by Mookerjec J. in the case already 
cited.” 

‘ #?. y, in Baiika v. Uaj—14. C. VV". N. 141 ; 

* Nazir v. Banshi —21 C. W. N. clviii following Oanesh v. Thanda — 
23 C. L. J. 539. Fazal v. Kcnimiuidi C. W- N. 910. 

*'• Baisnab v. Surat —24 C. L. J. 538 following Jarip v Dorfa-- 
10 C, L, J. 144 = 2. 17 C. W. N 59. 

* Telnm v. Ada-~17 C. W. N. 59. 

® In Nazir v. Banshi —21 C, W, N. Clviii tho most recent case on the 
subject, D. Chatterjee and Richardson JJ. point out that the decisions in 
the oases where tho view is taken that the question of the invalidity 
of the sub-lease granted in contravention of S. 85(1) and (2) can be raised 
only by the landlord of the raiyat may be explained on the ground that 
the underraiyat, in these cases had possession. 

® Pemraj V, Narinn—Q Bom, 2lo : Hanmatraov. Secretary —25 Bom. 
287. : Narayana v. Dharmachar —26 Mad. 514. 

^ Pnrmeshnr v. Brijo —17 Cal. 205 ; Shama v. Abdul —3 C. W. N. 
158 ; Nisa v. Kanchiram —26 Cal. 579. But see Shyama v. Surya — 
15 0. W. N. 163 which inclines in favour of the Bombay view. 

® Manih v. Bani —13 C. L. J. 649. 
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Where, however, although the under-raiyat was the 
clefendent in possession, it is found that a notice to quit 
under S. 49 (b) B. T. Act had been duly served upon him 
and he cannot fJiereforr reft/ on any mlmsting tenancy no 
sncli consideration arises. * 


Thus one is left to make a choice between two distinct 
classes of cases, one of which places a limited construction 
on S. 85 and holds it to have been enacted for the benefit 
of the superior laudford, while the other places a wider 
construction upon the section and allows a sira7iger to avail 
himself of its provisions to defeat the title of the grantee 
who had not obtained possession before or after the grant. 
Apart from the conflict on this point, there is no serious 
doubt as to two propositions, namely, Jirst, tiiat the title of 
the grantee who can fall back upon pno as 

tenant or otherwise cannot be defeated by mere proof of 
contravention of S. 85, and, second!t/y that, as between the 
grantor and the grantee, the rule of Estoppel applies when the 
elements essential to attract its o])eration are proved to exist.^ 


• To get over these difliculties sub-leases are sometimes Sub-lease for 
granted for a period of nine//ears with option on the part 9 years with 
of the sub-lessee to have the lease renewed on the Q.vpir/ 
of the term on the same conditions as before. A lease ^ 

which creates a tenancy for a term may yet confer on the it renewed, 
lessee an option of renewal. A stipulation in a lease executed 
by a raiyat in favour of an under-raiyat to the effect that 
after the expiry of the term of nine years for which the lease 
was granted, the raiyat would grant the \iuder-raiyat a fresh 
lease of land, is valid and is not in contravention of the 
terms of S. 85 B. T. Act and the under-raiyat could not on 
expiry of the term be ejected without an offer of a fresh 
lease on a fair rent.^ When a lease for nine years in 
favour of an under-raiyat provided that upon the expiry 
of the term of the Kahuliaty a fresh settlement would be 
made and till it was made the co7idition of the Kahnliat 
would i'ernain in force. Held —that such a contract of the 
tenancy between a raiyat and an under-raiyat was valid 
in law, so far as the contracting parties were concerned.^ 

A renewal clause in a lease does not necessarily impart 
permanency, but the terms of re-settlement must not be 
vague,^ Or, in other words, the conditions of re-settlement 


‘ JVasjiV V. Banahi —21 0, W. N. Clviii. 

* Baniandas v. Nilmadhah—20 C. W. N. 1340=24 C. L. J. 541. 
> Ali V. Narayan—16 C. L J. 122=16 C. W. N. 602. 

* Abdul y. Abdul—16 0. L. J. 672=16 0, W. N. 618. 

* Secretary v, Forbes —16 0. L. J. 217. 
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must be f^pedjlc as fo the term of years and the amount of 
rent must be specifically stated. If the conditions of the 
re-settlement are specific as to the term of years and if the 
rental is specifically stated, the defendant may plead in defence 
of the suit for ejectment the rij^ht to specific })erformance as 
against the plaintiffs.^ Thus where the under-raiyati lease 
was created for nine years with a stipulation that the 
nnder-raii/at might apply for re-settlement and thereupon 
the raiijat would he bound, to tyrant a re-settlement, lleld 
in a suit by the raiyat for ejectment after the expiry of 
nine years, that such a plea was inadmissible inasmuch as 
the terms of the re-settlement were va^ue. But an 
express covenant to renew in appropriate technical terms 
is not essential, and the habendum may be so framed 
as to amount in substance to a convenant for even perpetual 
renewal. If the option does not state the terms of renewal, 
the new lease will be for the same period and on the same 
terms as the original lease in respect of all ihe essential 
conditions thereof except as to the convenant for renewal 
itself. If the lease does not state by whom the option 
is exercisable it is exercisable by the lessee only.^ 

Though void the under-raiyat has a valid title even 
against the landlord of the raiyat so long as the interest of the 
raiyat subsists, and, if he is in possession under a sub-lease 
granted to him in contravention of the provisions of S. 85 
B.T. Act, he cannot he ejected by the landlord of the raiyat. 
For, although the written lease is void under the law, yet, inas¬ 
much as the tenant has been put in possession of the land in 
good faith and as under-raiyat, he cannot be regarded as a 
trespasser, but must be taken as an under-raiyat, holding 
otherwise than under a written lease, and as the tenancv is 
subsisting, he cannot be evicted except by service of notice 
under S, 49 B. T. Act and he can prove his tenancy right 
without proving the lease, if he had one, which is inadmis¬ 
sible in evidence for want of registration.^ The landlord 
has no right to dispossess the sublessee, so long as the raiyai*s 
interest is not put an end to, and where a sublessee from a 
raiyat, holding the tenancy from year to year, was dispossessed 
by the landlord of the raiyat, it was held that he could recover 
possession of the holding from the landlord,'^ And, if the 


' Burendra v. Dina —13 C. W. N. 695. 

® Secretary v. Forbes —16 0. L. J. 217. 

® Fazel V. Keramuddi-^S C.W.N. 916. See also Amirulla v, Nazir — 
31 Cal. 932*3 0. L. J. 155*34 Oal. 104. 

* Manik v. Bani -13 C.L.J. 649. 
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under-raiyat acquires a valid tenancy, it is immaterial whether 
he is Si plamfif in a suit for recovery possession or a defendant 
in a suit resisting eviction.^ But the contrary was held in a 
reported case.^ And this view has not been accepted also in 
a very recent case in whicli it has been held that the landlord 
can eject the under-raiyat without any notice under S. 19 
B.T. Act on the raiyat transferring the holding to tlie under- 
raiyat in contravention of S. 85 B.T. Act.^ 

Wliere liowcver tlie raiyats interest does not subsist (») When it 
diflEerent considerations arise. 

In the case of a purchase by the landlord of the rights (0 When 
of a raiyat by a conveijancey it has been held that the landlord 
cannot eject the under-raiyat, without putting an end to the purchases it. 
tenancy according to the law. The landlord who acquires the («) at private 
rights of an occupancy-holder under a ^mvate safe cannot 
claim any higher right than the oecu))ancy-holder himself had. 

And, as the raiyat himself, if his interest subsisted, could not 
eject the under-raiyat without a notice under S. 49 
(Jj'^ of the Act, the f and ford who 8 te 2 )s into his shoes similarly 
cannot do so without putting an end to the tenancy,'^ Besides, 
the landlord on his purchase is brought into direct contact 
with the under-raiyat and cannot, in view of S. 22, seek 
the benefit of S. 85(1) B.T. Act®. 

But, where the superior landlord purchases the holding (b) At a 
at a sale in execution of a decree for arrears of rent, it is plain ^’ont sale, 
that as the sub-lease of an under-raiyat, who came into the 
land in contravention of the stainfe without his consent, is 7iot 
rafM against the landlord auction-purchaser, it is not neces¬ 
sary for him .to annul the interest of the under-raiyat as 
an incimbranceheioxe he can get Khas possession®. It is 
superfluous for him. to do so, because as soon as he is 
brought into direct contact with the subtenant, he is 
entitled to take up the position that the subtenancy is 
not binding upon him® S. 22 does not stand in the 
way of his recovering Khas possession, because it merely 
saves the rights of the third persons which are valid as 
against the landlord®. 'Where, however, the sub-lease is 

^ Manik v. Bani —13 0. L. J. 649. 

* Rarngati v. 8hyama—6 C.W.N. 919. 

® Jaddb v. Qohinda—34i Ind. Gas. 912. 

* Amirullah v. Nazir-^Sl Cal. 932 = 34 Cal. 104 = 3 C. L. J. 155; Lai 
V. Jogu —33 0. W. N. 913. 

* Ibid also Janaki v. Prabhasini —22 C. L. J. 99 = 43 Cal. 178=19 
C. W. N. 1077. 

® Fakir v. Banama^i —18 C. L. J. 262=19 C. W. N. 412 j Qangadhar 
V. Rajendra —17 C. W. N. 860 j Pran v. Mtikta —18 C. L. J. 193 j Qopal v. 

Uhan--2d Cal. 148 ; Peary v. Badul -2S Cal. 205. 
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valid against him and is protected under S. 85 B. T. Act 
it is an incumbrance whicn the landlord on his auction- 
purchase is bound to annul. 

The third class of the eases is that of a stranger who has 
purchased at a sale held in execution of a decree for arrears 
of rent. His rights are clearly regulated by the provisions of 
Chapter XIV, B. T. Act. The sale having been held under 
that Chapter must be deemed to authorise the purchaser to 
annul the subtenancy as one of the ineurnbranees mentioned 
in S. 16i and he must take the requisite steps under S. 167 to 
annul the sub-tenancy. It cannot be contended that as he is 
a purchaser at the instance of the landlord, he is the landlord 
within the meaning of S. 85 and that as against him the sub¬ 
tenancy is not valid. To give efPect to such a contention it 
would be necessary to read into S. 85 words which do not find 
a place there. The substance of tiie argument is a choice 
between two conflicting positions. One possible view is that as 
the sub-tenancy is not valid against the landlord when he takes 
proceedings to enforce the decree for the arrears of rent apd 
brings the holding to sale, he does so on the assumption that 
the sub-tenancy does not exist; that is, he acts in a manner 
contrary to the express language, of S. 159. The other 
possible view is that the landlord acts in conformity with 
S. 159, and that the ])roperty is sold with liberty reserved 
to the purchaser to annul the sub-tenancy who is required to 
take the requisite steps under 8. 167 for the purpose.^ 

A sub-lease created by an occupancy raiyat will enure 
for the full term of nine years and would not be affected by 
the death of the lessor in the interval. 

A landlord is not entitled to distrain the produce of 
any part of a holding which the tenant has sub-let with 
his written consent.^ But a landlord is not deemed to 
have consented to his tenants subletting the holding or any 
part thereof, merely because he has received an amount 
deposited by an inferior tenant to obtain the release of 
property from distrain.^ And when land is sub-let in case 
of any conflict between the rights of a superior and an 
inferior landlord both of whom distrain the same pro|)erty, 
the right of the superior landlord shall prevail.® 


JaM V. Prahhasini—22 C. L. J. 99*43 Cal. 178 = 19 0. W. N. 1077. 
Finucane and Amir Ali’s B. T. Act, Ist Ed. 340. 

Act VIII of 1885, S. 121 Proviso 3. 

Ibid, S. 136 (5). 

Ibid. S. 138, 
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§ 7. PARTITION OR SUB-DIVISION OF 
HOLDING. 

The B. T. Act lays down that if a raiyat Partition, 
with a right of occupancy dies intestate, his right of 
occupancy will descend in the same manner as other 
immoveable property When, therefore, an occupancy 
raiyat dies leaving several heirs, all of them are jointly 
entitled to his right of occupancy. Any property held 
for the time being jointly can be partitioned between 
the joint holders and there is no reason why an occupancy 
right should be regarded as an exception to the rule. The 
law of inheritance prevalent in the country, both amongst 
the Hindus and the Mahomedans, tends to promote the 
partition and sub-division of tenancies. A suit for parti¬ 
tion of an occupancy holding is therefore, maintainable*^. 

But the splitting of an entire holding into several Landlord’s 
parcels and the distribution of the rent payable in respect consent 
thereof tend to diminish the value of the security of the 
landlord foi the due realisation of his rent. The landlord 
is, therefore, entitled to see that the holding which he has 
let to a tenant is maintained in tact. It is his right. In 
the case of partition the zemindar is not bound to appor¬ 
tion the rent payable to him on a division of the holding. 

He is at liberty to hold the entire holding liable for 
the entire rent without reference to the division made 
amongst the co-sharers ; but if he co7ise??ts to the division 
or distribution of the rent, no body can have any objec¬ 
tion and the law will give effect to the same®. 

Thus, under the old law, no zemindar or inferior xjnder 
tenant could be required to admit to registry or give Old law. 
effect to any division or distribution of the rent payable 
on account of any such tenure, nor shall any division 
or distribution of the rent be valid and binding without 
the consen of the landlord^. 

Similarly the B. T. Act provides :—A division of a Under B. T. 
holding or the distribution of the rent payable in Act. 
respect thereof, shall not be binding on the landlord, unless 
it is made loith his consent^. 


1 Act VIII of 1886, S. 26. 

* Bajendra v. Satiah —15 Ind. Cas. 331 (an Allahabad case) 

* Finncane—Amir All’s B. T. Act, Ist Ed. 367. 

* Act X of 1869, S. 27 Proriso^ Act VIII of 1869 B. C, S. 26 
» Act VIII of 1886 S. 88. 
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Under the old law the zemindar might recognise the 
division of the holding either formally by actually dividing 
it into sejmrate parts or iyff 2 ^liedly by receiving rents from 
the parties holding separately,' and no written consent 
was necessary when he had himself put up a holding for 
sale in separate lots and had taken rent from the purchasers 
separately -. 

I'he original B. T. Act laid down that the 
consent of the landlord in writing was necessary in order 
to make the subdivision binding on him*'. The law 
did not re([uire any express consent and where the consent 
might be implied from his conduct and other cireiiinstances 
of the case it was held to be sufficient. And, where 
it was clear from the c nduct of the landlord or his authorised 
agent that the division of the holding had been acquiesced 
in or consented to, the law would not require the consent 
to be formulated in writing in terms. The consent was to 
be gathered from all the circumstances.^ Thus where a 
receipt for rent was granted by the landlord or his agent, in 
the form prescribed by B. T. Act containing a recital that 
a tenant’s nan)e was registered in the landlord’s sherista as a 
tenant of a i)ortion of the original holding at a rent 
which was a portion of the original rent, it amounted to a 
consent in writing by the landlord to a division of 
the holding and to a distribution of the rent payable in 
respect thereof within the meaning of S. 88 of the Act, 
provided that if the reecii)t had been granted by an agent, 
he had been duly authorised by landlord to grant such a 
receiptIt was to set at rest doubts raised by this ruling 
that a new })rovision has been added to the section by the 
•B. T. Amending Act®. 

The original B. T. Act laid down that consent 
of the landlord was necessary in order to make the 
subdivision of the holding binding on him. Subsequently 
the law was amended and, at present, the landlord is 
only bound by an express consent in writing given hy himself 
or hy a duly authorised agent. ^ In the report of the Select 
Committee on the Bill it was pointed out that unless 


» Unm V. 25 W. R. 19. 

® Gowr V. Anand—22 W. R. 295. 

* Act VIII of 1885, S. 88. 

* Peari v. Qopal —25 Cal. 531 = 2 C, W. N, 376 distinguiBhing 
Ahhoy V. Saahi —16 Cal. 155. 

^ Rampini’s B. T. Act, 4th Rd. Notes to S. 88, footnote at 283* 

* Act YIII of 1886 as amended by Act I. of 1907 B. 0. 
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their agents are authorised in that behalf it would be 
unfair to the landlords and detrimental to their interest. 

A wide door would be opened to fraud and it would be 
easy for the tenants to secure recognition by bribes to the 
agents. It is therefore provided that there iiuist be an 
express authorisatiou for Hie exercise, of this power hp the 
agent^. 

The ordinary practice for the landlord to signify his 
consent to the division of a holding and the distribution of pJ.(>guinption 
the rent payable is by making the necessary alterafioa in the of consent. 
rent roll and it is accordingl}'^ provided by the Amendment 
that where such an alleration has been made it may be 
presumed thub the landlord has given his evpress con'<ent in 
writing to such division or distribution^. 

These amendments have been omitted from the Act Law different 
passed by the late East Bengal and Assam Legislative Council 
as it was there apprehended that its in3vital)le result would 
be to cause wide-spread and grave injustice. There the 
landlords are for the most part absentees,, and the tenant 
deals with the IocjiI ag.3nt and is accustomed to regard him 
as fully empowered in all particulars and has no opportunity 
of procuring the ins[)eetion, and cannot understand the 
contents, ^of the agent’s power of attorney. No landlord 
will in fact give his local agent the required authority. The 
tenants, moreover, will not in practice be able to produce 
the roll and discover the necessary entry, while the landlord 
will not find it difficult to rebut the presumption. A tenant 
who pays to the agent the customary sahuni in good faith to 
secure recognition, may, after many years, find himself to be 
cheated, and where fraudulent collusion between tenant 
and agent is found to exist, no court would hold that the 
tenant’s receipt was to be taken as the landlord’s assent.'* 

The consent referred to in this section must be the Consent of 
consent of the whole body of landlords. Co-sharer landlords J*\a\id^ord8 
cannot consent to the division of the holding or to the distribu¬ 
tion of its rent.^ 

The existence of a custom in a particular district by Partition of 
rhicli rights of occupancy in* such district are transferable, holding 
_ and transfer 

' Report of the Select Committee on the Bill to amend B. T. Act. 

* Report of Select Committee on the Bill to amend B. T. Act and 
^ct VIIT of 1886, S. 88 as amended. 

* Report of the Select Committee for Act T of 1907 East Bengal and 
\.SBam. 

* Unreported case quoted in Rampini 4th Ed., 284; Finucane and 
Vmir Ali, Ist Ed., 3d0. 
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will not justify the holder of such a ri^^ht of occupancy in 
subdividing his holding and transferring different parts of 
it to different persons. For the transfer of a portion of an 
occupancy holding is contrary to the spirit, if not the letter, 
of S. 88 B. T. Act and the existence of such a custom is im¬ 
material and gives no right to the transferee as against the 
landlord. The landlord is not bound to recognise a splitting 
up of the lioldiiig and is entitled to recover his rent from 
the transferer and tlie transferee.^ The transferee of a 
part of the holding is jointly liable with bis co-sharer for the 
whole rent ; for, although the privity between the parties 
may be one of the estate only, it is in respect of the whole 
of t’le holding, though the transfer was of a part, by reason 
of the indivisibility of the holding without the landlord’s 
consent.® 

A suit for partition of an oeciipaney holding is main¬ 
tainable. But the division, unless made with the landlord’s 
consent, will not be binding upon him. In such a case the 
court need not subdivide the holding in contravention of 
the provisions of the Tenancy Act, but it can either giye 
the occupancy holding to one party taking from that party 
an equivalent in value, or, if it be found impossible to do 
this, the court can leave the occupancy holding undivided, 
merely making a declaration that tlic parties are entitled 
jointly to the holding.^ 

Where a sole proprietor acquires the half share of land 
held jointly by two occupancy raiyats by a transfer from 
one of them, the right of the other co-sharer to obtain a 
partition against the landlord is saved by the provisions S. 
22 of B. T. Act.^ 

While the law debarred the tenants from splitting up their 
holdings without the consent of the landlord, the latter too 
are precluded from breaking up existing holdings and re¬ 
distributing the lands, so as to alter the nature and extent 
of the holdings, without the consent -of the raiyats.® 
But on the partition among the landlords themselves, 
the entire holding is split up and each co-sharer is entitled to 
consider the land allotted to him on partition as a distinct 
holding. The rent is thus split up and by such partition 


^ Tirtkanand v. Mati —8 Cal. 774 ; Kuldip v. Oillandera —26 Cal 
616 = 4C. W. N. 738; Beni v. Mndhnsudan —8 C. L. J. 2n. Bandez v 
Kedamath —11 C. W. N. cxliv. 

• Jogemaya v. Girindra —4 C. W. N. 590. 

® Dioarha v. Bampat —36 All, 461. 

* Bandez y. Kedamath —11 C. W. N. cxliv, 

» Buheemuddy v. Poot'no —22 W. B. 336, 
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one single holding may; be converted into a number of 
separate holdings. Thus a partition among the landlords is 
binding on the tenants but the converse is not the 
case. ^ The B. T. Act, while it requires the consent ofr 
the landlord to be necessary in order to make the sub¬ 
division of'the tenancy binding on him, does not require the 
consent of the tenant in oase of a division of the holding by 
the landlord himself. 


* Mitra’s Tagore Law Lectures on The Land Law of Bengal 203. 


so 
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§ 8. RIGHT TO SURRENDER. 

The right of surtender or relinquishment is a privilege 
given to tenants, by means of which they may retract the 
lease and establish their tenure upon a new basis or may 
extinguish the lease altogether. ^ This right is also another 
incident of occupancy right,^ which the law has specially 
protected, and any contract taking away the right is 
invalid in law.® The power, however, must be exercised 
subject to the conditions laid down. 

The B. T. Act has effected several important changes in 
the law relating to this right. It lays down that “ a raiyat 
not bound by a lease or other instrument for a fi.ced period 
may surrender his holding at the end of the agricultural 
year.” But it is proper that he should give the landlord jwtice 
of his intention.'* This was also the rule under the old 
law. Acc^^rding to it the raiyat was bound to give notice 
in writing of his intention to surrender. A verbal notice was, 
accordingly, held to be insufficient.^’ Under the present 
law it has been held that the notice need not be in writing 
and that there may be a valid surrender without a written 
document.® 


The raiyat has the option of causing the notice ^^to be 
served through the civil court within the jurisdiction of 
which the holding or any portion of it is situate.”’^ 

Under the old law the notice was to be given, in places 
where the Fasli year prevails, in or before the month of 
Jeytf and in places where the Bengali year prevails in or 
before the month of Fom^ of the year preceding that in 
which the relinquishment was to have effect.® Instead of 
a varying rule regarding the time when the notice should 
be served, the present law enacts that the raiyat should 
^^give the landlord at least three months before he surrenders 
notice of his intention to surrender.”® 

The present law provides certain premrftption in favour 
of of the fact that the notice was given to the landlord. 

Such a presumption is raised from the fact of the raiyat’s 

» JBaw V. BamVimoe—26 Cal. 29 P. C. = 2 C. W. N. 697. 

» Act VIII of 1869 B. C. S. 20=Act. VIII of 1886, S. 86. 

» Act VIII of 1886, S. 178 (3) (c). 

♦ Act VIII of 1885, S. 86 

® Bonomali v. Debt—24 W. R. 118. 

® Khondkar v. Alt —6 C. W. N. 351 = 28 Cal. 256; See also Imamhandi 
Kamle8wari-—14 Cal. 109=13 M. I. A. 160. 

» Act VIII of 1885, S. 86 (4). 

« Act Viri of 1869 B. 0, S. 20. 

• Act VIII of 1886 S. 86. 


Service of 


Time of 
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taking new holding in the same village or frorft his 
leaving the village altogether —important provisions the 
absence of which caused serious hardship under the old law. 

Besides^ the fact that the landlord lets the land to other 
persons would be evidence of a knowledge on liis part 
of the raiyat’s intention to surrender.^ Under the old 
Act it was held that such letting would absolve the 
raigat from the liability to pay rent^ although he might 
not have given actual notice of relinquishment. ^ It 
would a fortiori be so under the present law. Whero 
no notice has been given and the elements which give rise 
to the statutory presumption are wanting and the defence 
is based on the allegation that the landlord has taken 
possession of the land or let it to others, the onus is on the 
raiyat. ® 

Notice of surrender is required only during the continu- when 

ance of the tenancy. require 

Under the old law, if a raiyat failed to give the notice 
and the land was not let to any other person, he continued ielilt^whoii^no 
to be liable for the rent of the land.^ Evidently his liability notice given, 
continued until the land was let.® Under the present law 
if the raiyat fails to notify his intention to surrender at least 
three months before he actually surrenders, he is liable to 
indemnify the landlord against any loss of the rent of the 
holding for the agricultural year next following the date of 
surrender,® 


The heirs of an occupancy raiyat dying intestate are 
liable to pay rent, whether they occu])y the land or not, heSi?” ^ 

unless they surrender the holding or do something from 
which a surrender in the terms of the section may be 
presumed, and mere non-cultivation of land does not necess¬ 
arily amount to a surrender.'^ 

Difficult questions often arise as to how far a surrender surrender br 
by a person who is entitled to a holding ntly with others co-raiyat. 
affects his co-sharers. Under the old law it was held that, 
where a member of a joint family was registered 9^%jotedar 
in the zemindar’s Sherista, not for himself only hut as 
manager {karta) for the family, his relinquishment of the 


» Act VIII of 1885, S. 86 (3). 

* Mahomed v. SanJcar —11 W. R. 63. 

® Erskine v. Bam —8 W. R. 221. 

* Act VIII of 1869 B. 0. S. 20. 

* Finncane and Amir All’s B. T. Act Ist Ed., 347. 
» Act VIII of 1885, S. 86 (2). 

' Peari v. Kumaris —19 Cal. 700. 
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liolding was not sufficient to authorise the Zemindar to 
treat It as a surrender by all and to make a s^ttlemeiit of 
'the land with othei's.^ In such a case the surrender must be 
%eld'to have been made on his own behalf and not on behalf 
of the family. This principle will clearly apply under the 
^present Act. But a relinquishment by one of several joint 
‘tenants of an occupancy holding of his f ractional interest 
to the‘landlord is valid to that extent and does not enlarge 
♦the right of the other non-mirreuding co-sharers so as to 
etitifle them to claim the share relinquished by the other co¬ 
sharers or deprive the land-lo.d of what would ordinarily 
^belong to him.® 

The surrender mmt be of the entire holding. We 
know of no law or custom by which a raiyat is justified 
in throwing up a portion of his jote and keeping just 
that portion which happens to suit his convenience and 
which may be * * * * * the very portion which confers 
value on the remainder of the jote and one without 
which no fresh tenant will be found to enter on an 
vengagemeUt. ?He may either retain the whole or throw up 
the whole in conformity with the provisions of the law. He 
mnnot surrender a purt and retain a part. This is clear 
•from the wording of the law and is in accordance with old 
•rulings.^ But there is nothing which prevents a landlord 
^from meepting the surrender of a part of a holding and in 
that case he is entitled to re-enter that portion, but how 
far any subordinate rights which the raiyat may have created 
upon that portion is affected thereby is not quite clear as will 
appear from what is stated below. 

The principle of English law is that a lessee can only give 
titled;o hisfles 80 T)by ^ surrender the same extent that he can 
give it to another person by an assignment ; or in other words, 
he has no ,power to effect by surrender anything that he 
cannot do by assignment to a third person ; the reason 
being that he cannot convey to his landlord, any more than 
toia^y one else, anything that he has not got himself.^ 

Theidfore the landlord, taking the tenant's right (by sur- 
vandiir)^ nhoiild equitably be bound by his previous .transaction 
{e,g, by way of mortgage), that is to say, as a tenant cannot 


^ Baihanta y. BiBsonath — 9 W.'B. S68. 

• Peari y. Radhika — 8 0. W. N. 816»6 C.^L. J.9: »Kedar v. Baiknnta 
—16 0. W. N. 680. 

• Sarada v. W. B. (Aet X).78. Unarulla y. OaL 

118. But contra in Hahila y. Durga — 11 W.^B. 466. 

• Baghunath v. WUliam — 19 0. W.fN«.t68. 
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derrogate against his own grant, so the landlord who took 
the tenant^? right could not do so, though it may be open to 
him to assert his superior 'fight as landlord olhtrwise than by 
accepting a surrender from his tenant^ 

The B. T. Act embodies this principle within certain 
limits. It provides that ‘‘ when a holding is subject to 
an incumbrance secured by a registered instrmiuni, the 
surrender shall not be valid unless made with the consent 
of the landlordi*^^ That is to say, no incumbrance shall hold 
good against the landlord on a surrender of the holding, 
unless it is registered. When the interests of an incumbrancer 
are not secured by a registered instrument, the incumbrance 
is of no avail against the landlord. 

The validity of the incumbrance is limited to the posi¬ 
tion of the tran feror (tenant) and the tr> nsferee, i.e, it must 
be one which is binding between the tenant and incum- 
bmneer and nob one which is binding on the landlord.® The 
1 andlord’s right, therefore, cannot be affected by an incum¬ 
brance which is not legally binding upon him. 

To guard against surrender on the part of the raiyat in Collusive 
fraud of the rights of third parties in collusion toifh the land- Surrender. 
lord^ it has been provided that even when when an incum¬ 
brance is registered no surrender shall be valid unless it is 
made with the consent of the incumbraneer, ^ 

Tlie word incumbrance has not been explained in that 
section but it has been defined elsewhere as meaning any 
lien, sub-tenancy, easement, or other right or interest created 
by the tenant on his tenure or holding in limitation of his own 
interest therein)^ ® And that definition, though given there 
for a particular purpose, may be accepted for the purposes of 
this section as well, though the contrary view appears to have 
been taken in the cases noted below.® 

JbVom this it is clear that a mortgage or a sublease on mortgage, 
by a raiyat on his holding is an incumbrance within 
the meaning of the section and is protected. Thus 
where there is a registered mortgage over a portion of a 
holding, the holding cannot be surrendered without the 


^ Mahammad v. laah —21 C. L. J. 185. Bat contra per Coze J. in 
Hasani v, 8adir—ZO Ind Cas 252. 

• Act VIII of 1886, S. 86 (6). 

* Mahammad v. Uah —21 0. L. J. 186. 

* See 1 above. 

• Act VIII of 1886, S. 161. 

® Tomezaddin y. Khoda —11 C.L.J. 162=14 O.W.N. 229: Askar v 
Chpi —18 C.L.J. 267 : Zamir v. Blsseswari —26 C.L.J. 480. 
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consent of the mortgagee, so as to defeat his right, and the 
surrender in such a case does not entitle the landlord to 
eject the mortgagee (if he is in possession of the holding.) 
When an entire holding is mortgaged by a registered 
document, a portion of it cannot be surrendered without the 
consent of the mortgagee so as to defeat his right. ^ 

The statutory Hen created by S. 171 B. T. Act in 
favour of a person, who has in a holding, advertised for sale 
in execution of a decree for arrears of rent, an interest which 
will be voidable upon the sale, for the amount paid by him 
in order to prevent the sale, though not a registered 
incumbrance, has the effect of postponing the Khas possession 
of it by the landlord on a surrender by the raiyat, till the 
lien is satisfied.*^ 

So far as sub4eases are concerned, on a surrender of the 
holding the landlord can re-enter by ejecting the under-raiyat 
without a notice to quit if his interest is not protected by S. 85 
or 86 {b) B. T. Act. That is to say, a sub-lease created with 
the consent of the landlord or by a registered document for 
a term not exceeding nine years shall hold good against Jbhe 
landlord, but not a sub-lease created without Lis consent or 
for a period over nine years even though by a registered 
document, and in such a case the landlord is entitled to eject 
the sub-lessee and no notice to quit would be necessary. 
And the same principle applies whether the surrender is of 
the whole or a part of the holding.® 

The cases where a raiyat, after transferring a portion to 
a third party surrenders the whole, or the remaining, or even 
the transferred portion, of his holding to the landlord, have 
given rise to much difference in judicial opinion. It will be 
dealt with in detail hereafter. 


‘ Rayhunath v. Cox —19 C. W. N. 268. 

® Nahadwip v. Bhairdh —13 C, W. N. 97. 
® Qohinda v. Udoy —15 Ind. Cas. 264. 
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§ 9. RIGHT TO ABANDON. 

The cultivation of the land and the payment of rent 
are two of the important incidents of a raiy^ati tenancy ; and 
when the raiyat does neither, and, without giving notice to 
the landlord, departs from the land he has occupied—that is 
evidence of his severing his connection with it so as to 
justify the landlord in re-entering. Although there was no 
statutory provision, under the old law it was so held in 
several eases. ^ 

The B. T. Act lays down rules regarding the subject. 

What amounts to an abandonment is a question of ^onnts to 
fact and must depend upon the special circumstances of each 
case. But the Legislature has laid down three distinctive 
conditions as guiding principles for the decision of the 
questioJi, nanudi/, that the raiyat {a) has voluntarily aban¬ 
doned /fis renideuce^ (I)) that he has done so Wtthont due 
notice to the landlord and also without arranging for the 
2 )af/}nen^‘ of his rent as it falls due, and finally (e) that he 
h 2 ws ceased to cultivate his holding either by himself or by 
some other person. When these conditions concur the 
landlord can treat the holding as abandoned on following the 
procedure laid down by law.^ The Act does not purport 
to define an abandonment or to give an exhaustive description 
of the acts which constitute it. Certain acts are recited 
which may, but do not necessarily, amount to an abandon¬ 
ment^ and it is possible to contemplate a case in which a 
raiyat who has committed all these acts, may still be able 
to persuade the Court that he has not voluntarily abandoned 
his holding, notwithstanding that the landlord has, after 
notice duly entered under this section.^ Vartial or tempor rg 
non-cultivation is no evidence of abandonment.^ Nor is 
mere omission to pag re tJ^ Mere non-payment of rent by 
an occupancy raiyat does not extinguish the tenancy and con¬ 
stitute an abandonment.® But the fact that the tenant has 
ceased to cultivate the lands coupled with the non-payment 
of rent is evidence upon which the Court may come 
to the conclusion that there has been an abandonment.® 

In' the case, however, of a homestead land, cultivation is 

‘ Finacane—Amir Ali’s B.T. Act, 1st Ed. 361. 

* Act VIII of 1885, S. 87; Madan v. Mahima —33 Cal. 631=3 C. L. .1. 

343; Ram v. Jawahir—12 C. VV. N. 879=7 C. L. J. 72. Monohar v. Ananta 
—17 0. W. N. 82. 

® Lai V, Arhulla —1 C. W. N, 198; 

* Radha v. Kali —18 W. R. 41. 

* Masyatulla v. Narjahan—'d Cal. 808= li 0. L. R. 389. 

Obhoy V. Koilash —14 Oal. 767; Nilmoni y. Sonatan —15 Cal. 17. 
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unnecessary and the only test, therefore, of an abandonment 
within the meaning of the B. T. Act, would be duconfu 
nuance of residence in the village where it is situate.^ 
But it has been pointed out that S. 87 contemplates a case 
in which there is tnltivaiion of the holding by the raiyat atid 
consequently a holding consisting of land partly horticultural 
and partly homestead does not strictly come within its 
purvie.^.^ When a tenancy in favour of several tenants has 
not been split up, and even one of the original tenants still 
remains on the land though the others drop away, there is no 
abandonment within the meaning of S. 87 B. T. Act.® We 
shall elsewhere deal with the cii’cumstances under which the 
transfer of a non-transferable occupancy holding amounts to 
an abandonment thereof. 

The landlord may, at any time after the expiration of 
the agricultural year in which the raiyat abandons his 
holding, enter on it and let it to another tenant or take it 
into cultivation himself. 

But before doing so he is required to file a notice in the 
prescribed form in the Collector's Office, stating that he has 
treated the holding as abandoned and is about to enter *it 
accordingly.'^ These steps are required to be taken by the 
landlord for his own protection against any subsequent 
action on the part of the tenant when there is no person 
in actual occupation of the land, but when the old tenant 
has abandoned the holding, a person, who has admittedly 
acquired no interest, (<?.^., a transferee from the raiyat or 
an auction-purchaser of it) has no title to remain on the land 
on the ground of the landlord not having taken the steps 
provided under this section.® 

The notice is important for the purpose of the suit 
which the tenant is allowed to bring under Cl. 3 but is 
not essential to make an abandonment complete and effectual; 
and a landlord, who has not given such notice, is still at 
liberty to prove that abandonment has in fact taken place®. 
The service of notice is not indispensable to effect a legal 
abandonment and to allow a valid re-entry. Its only effect 
is to make it obligatory on the tenant to have a speedy 
determination of the question whether there has been 
an abandonment or not.^ 


‘ Raghuhar v. Bam —36 Ind. Gas. 630 (Pat). 

• Bepin v. Sashi —9 Ind. Gas. 20. 

• Oopi V. Haladhar —30 Ind. cas 683. 

• Act VIII of 1886, S. 87 (l)--(2). 

• Bhagohan v. Bisseswari —3 G. W. N. 493. 

• Kamala v. Bijoy —16 Ind. oas 639. 

^Ram V. Jawahir —12 G. W. N. 879«*7 G. L. J. 72. 
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S. 87 of the B. T. Act does not • legalise an entry when 
by the landlord, if as a matter of fact the holding holding not 
has not been abandoned. It is not the service of notice which abandoned 
terminates the tenancy, but rather the voluntary abandon¬ 
ment by the tenant, coupled with acts on the part of the 
landlord (not necessarily limited to the giving of notice) 
indicating that he considers the tenancy at an end. The 
landlord who proceeds under S. 87 takes posaemon at 
his own risk and on his own responsibility. But if he adopts 
the procedure laid down in S. 87 he safe-guards himself 
to this extent that it becomes obligatory on the tenant to 
have a speedy determination of the question whether there 
has been an abandonment or not.' 

These provisions apply only to a ease in which Suit for 
a landlord takes possession of an abandoned holding Possession, 
without bringing a suit. They are not exhaustive and are 
not applicable to cases in which a landlord sues for possession 
of a holding on the ground that it has been abandoned. 

The landlord may proceed by suit if he can prove that the 
fatjts and circumstances of the case lead to an inference of 
abandonment. Thus where the occupancy raiyat after 
executing a znripeshgi lease directed the lessee to pay the 
rent and himself left the village. Held —that there was such 
abandonment as entitled the landlord to sue the tenant and 
his lessee for ejectment.^ 

Provision has been made for the protection of the sub^ Protection of 
lessee of a raiyat who has abandoned the holding. But incumbrance, 
all sub-leases which are valid against the raiyat himself 
are not saved, but only those which are binding against the 
la7idlord and of which the term has not expired and that 
only for the unexpired term. The landlord can enter on 
the holding in the case of abandonment, even if there are 
sub-lessees, the only exception being made in favour of a 
sub-lease executed by a registered instrument the term, of 
which is still uneipired. In such a case, the landlord must 
first offer the land to the sub-lessee, for the remainder of the 
term of the sub-lease, at the rent paid by the raiyat who 
has ceased to cultivate the"^ holding, and on condition of 
the sub-lessee paying up all arrears due from the raiyat. 

The continuance of the sub-lease is, therefore, dependent on 
two conditions;—(a) that the sub-lessee agrees to pay the rent 
which the raiyat who has abandoned the holding had to 


‘ Bures v. Nesa-^ll C. L. J. 433. 

• Samujan v. Mahaton —4 0. W. N. 493 approved of in Bajani 
Ekkari-^1 0. L. J. 78*11 0. W. N. 811-84 Cal. 689. 
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pay, and (i6) that he pays up all the arrears due from the 
raiyat. If he refuses or neglects within a reasonable time 
to accept the offer, the landlord may enter on the holding 
and let it to another tenant or cultivate it himself. The 
time for the acceptance of the offer must be reasonable.^ 
The entry must be in accordance with the law ; for even where 
the raiyat has abandoned the holding the landlord has no 
right to enter upon the land, if in possession of a sub-lessee, 
without the assistance of law.^ If he so dispossesses the 
sub-lessee without the sanction of law he commits trespass.® 

The position of a landlord in the case of an abandonment is 
stronger than that in the case of a surrender by a raiyat. In 
the case of an abandonment^ the landlord does not acquire any 
title through the raiyat as in the case of a purchase. In the 
case of a non-transferable occupancy holding where the 
raiyat sells the holding and quits possession of the lands 
(t.c. abandons the holding), the lands become part of the 
Khas lands of the landlord, and the holding does not 
continue to exist in such a case apart from the right of 
occupancy itself.^ Where a sub-lease by a raiyat is nbt 
binding on the landlord and the holding does not subsist 
after abandonment, an under-raiyat does not become a 
raiyat. In the case of a surrender^ the landlord taking the 
tenant^s right should equitably be bound by his previous 
transaction, that is to say, if a tenant could not derogate 
against his own grant, so the landlord who took the tenant^s 
right could not do so, though it may be open to him to 
assert his superior right as landlord otherwise than by 
accepting a surrender from his tenant. In such a case 
therefore, the landlord is bound by a mortgage (or a sub-lease) 
by the tenant,® (provided of course in the case of a sub-lease 
it is valid under S. 85 B. T. Act). A raiyat, therefore, is not 
entitled to relinquish the holding in favour of the landlord 
after having mortgaged or sub-let it so as to affect the 
interests of the mortgagee or sub-lessee. 

The status of a settled raiyat once acquired is not lost 
by mere abandonment of the holding and removal from the 
village, unless the absence from the village last for more 
than a year. So that if a settled raiyat, who has given 
up his holding and removed to another locality, returns 

' Finuoane and Amir Ali's B.T. Act, Ist Ed., 366; S. 87 (4) Act VIII 
of 1886. 

• Jamir v. Qonai —12 W.R. 110. 

® Damri v. Biasessar —13 W. R. 291. 

♦ Pran v. IfaJkto—18 O.L.J. 193. 

* Uahamma4 v. J«a6—*21 O.L.J. 186, 
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to the village within the spaee of one year and takes up 
another holding although under a different landlord^ he would 
not lose his status. * 

An occupancy raiyat has two yeai*s from the date of suit by 
the publication of notice, within which he may institute raiyat to 
a suit for recovery of possession of the land.^ In such 
case the court has to be satisfied that he did not “ volun¬ 
tarily abandon his holding. The main issue in such a 
case is whether the abandonment was voluntary or not, 
though of course the question relating to the character of 
eviction i,e, whether it is wrongful or not, may incidentally 
form the subject of the enquiry.If, as a matter of fact, 
there has been no abandonment, the tenant may also 
bring a suit for recovery of possession under S. 9 of the 
Specific Relief Act within six months of the dispossession 
and the mere fact that the landlord has taken proceed¬ 
ings under S. 87 does not make his entry one in due 
course of law,” so as to bar such a suit.^ When the 
raiyat recovers possession of the land in these ways, he is 
deemed to have continued to be a settled raiyat^ notwith¬ 
standing his having been out of possession more than a 
year.® 

An abandoned holding does not become the pro- Abandoned 
prietor^s private land,” but still remains part of the raiyati land does not 
stock of the village® in which the right of occupancy may 
accrue in the ordinary way. private land. 


» Act VIII of 1886, S. 20 (6), 86 and 87. 

* Act VIII of 1885, S. 87(3); Bhagabati v. Lutan~1 C.W.N. 218. 
® Amir Ali and Finiicano’s B.T. Act, 2nd Ed., 236. 

* Suresh v. Neaa —11 O.L.J. 433. 

» Act VIII of 1885, S. 20(6). 

® See (3) above, 396. 
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S.IO RIGHT TO TRANSFER. 

(i) Right not ordinarily transferable except by 
custom or usage. 

The ri^ht of the occupancy raiyat to transfer his 
holding has been traced in the Introduction, To put the matter 
very briefly, under the old law, occupancy rights were not 
transferable against the will of the landlord save by custom 
not mere usage. The custom of the country or the locality 
alone conferred the right of transfer of such holdings with¬ 
out the consent of the landlord; of course, when holdings 
were put up to sale in execution of decrees at the instance 
of the landlord as decree-holder, the transfer so effected was 
presumed to be made with his consent, but when the sales 
were in execution of decrees of third parties, the right of 
transfer was disputed. A transfer, therefore, whether by a 
voluntary sale or gift, or by a sale in execution of a decree 
was not sustainable, in the absence of a clear and well- 
defined custom to that effect, and, when a raiyat sold his 
holding, the right of occupancy ceased and he could not 
protect his purchaser from ejectment. If the transfer was 
by execution-sale, the auction-purchaser acquired no right of 
occupancy where the right was not dependent upon custom, 
but is a mere creature of the Rent Law ^. 

Although occupancy rights are expressly made heri¬ 
table by the provisions of the B.T. Act " subject to any 
custom to the contrary,’^ it contains no provisions as to the 
.transferability or non-transferability of occupancy rights. 
Instead of legislating it and regulating it the Act has left 
it everywhere to custom. For the whole Act is subject to 
^^custoMy usage and customary right f except so far as they 
are consistent with or expressly or by necessary implication 
abolished by, its provisions*. A usaje under which a raiyat 
is entitled to sell his holding without the consent of his 
landlord, is not inconsistent with, and is not, expressly or 
by necessary implication, modified or abolished by the 
provisions of this Act. The usage, accordingly, wherever 
it may exist, will not be affected by this Act®. Moreover, 
nothing contained in any contract made between a landlord 


^ Finaoane A Amir All’s B. T. Aofc, Isfc Ed. 163—164. 
< Act yill of the 1886, S 183. 

> l&td, Illustration 1. 
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and a tenant after the passing of this Act, shall take away 
the right of a raiyat to transfer his holding in accordance 
with local usage'. The therefore, in 80 far as it is 

merely statutory, is not transferable. The raiyat cannot 
transfer it by sale, gift, mortgage, or exchange, nor is the 
right saleable in execution of a decree against him. But 
custom or local usage may make the right transferable, and 
when it is so, the transfer may take place by the voluntary 
action of the raiyat or may be affected by the various 
modes of involuntary alienation^. 

The Bengal Tmaney Act has not defined the terms Usnge, 

“ usage ” and “ local usage ” or explained within what period 
they may be established. The words * custom ^ and * usage ' 
are not synonymous terms and the same kind of evidence 
as would be required to prove a * custom^ is not necessar}’^ 
when the existence of a ^ local usage ^ is in question. A 
usage may grow up and be formed (comparatively speaking) 
in a much shorter period than custom which must be in 
existence from time immemorial in order to be recognised. 

Afe observed by tlieir Lordships:—We feel bound to say 
that there is a great difference between a ‘ custom ^ and 
a ^ nsagef and that clearly the latter may be established 
in a much less period of time thaa a custom of the trans¬ 
ferability of occupancy holdings. We are not prepared to 
say how long a period must elapse before such a usage can 
grow up, but we may say that, seeing that more than 
Welve years have elapsed since the passing of the Tenancy 
Act, we do not think it is right to say that no nev) usage can 
have grown up since that time.^’^ From these observations 
it would seem that the word Uisage^ in Sections 183 of the 
B.T. Act may include what the people have been for a few 
years past in the habit of doing in a particular place. It 
may be that this particular habit is only of a very recent 
origin or it may be one which has existed for a long time. 

If it be one which is regularly and ordinarily practised by 
the inhabitants of a place where the tenure exists, there 
would be usage within the meaning of that section.^ 

The Calcutta High Court in a case observed that it was Need not 
material to find whether such usage was in existence at the 


^ Ibid, S 178 (3) (d). 

* Sar<^a Mitra’s Land Law of Bengal, 299—300. . 

* Dalglieehyr, QutaSer--2Z Cal. 425^3 0. W. N. 21, Saritulla v. 

Brannath — 26 Cal. 134. 

* Boy’s Tagore Law Lectures on Customs aistt Customary Law in 

British India, 518 and 3 above. 
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time of the creation of the tenure.^ is submitted 

however, that the validity of a usage does not depend upon 
the fact of its existence at the time of the creation of the 
holding or tenure. The tenure may have been created a long 
while ago but the custom or usage may have grown up 
since. Nor is there anything in the law to prevent such 

growth.^^2 

The usage to which Sections 178 and 183 refer is not 
restricted to usage existing at the time of the Act, but 
includes usage which may have subsequently grown For 

usage doe^ not need the antiquity, the uniformity, or the 
notoriety of custom and it is enough if it appears to be so 
welUknown and acquiesced in that it may leasonably be 
presumed to have been an ingredient tacitly imported by the 
parties into their contract. 

The term ^HocaV^ is frequently applied to an 
area smaller than an entire estate or country as a 
whole and is comprehensive enough to include an 
entire district.^’ In every district of Bengal, there is a 
different custom and the question (whether the holding* is 
transferable by custom or not) can only be decided by 
reference to local custom.. What is the custom in Lower 
Bengal is not so in the Eastern and the Northern parts, 
and vice vetsa. In some parts, the Khud Kashi tenants are 
allowed to sell without reference to their landlord ; in other 
parts, the practice has not been allowed; and the only 
method by which the question in each case can be decided, 
is by reference to local cnsto n,^, i.e. properly speaking, local 
usage. 

No doubt, as pointed out by Mookerjee J :—The 
principle upon which contractual obligations are allowed 
to be modified by custom or usage is that such custom 
or usage may enter into the body of a contract without 
being exiiressly inserted, > s both parties are supposed to 
know it and to intend to be bound by it. But although 
this may be the theory upon which usages and customs are 
treated as incorporated into contracts, it does not necessarily 


‘ Dinonath v. Nohin —6 0. W. N. 181. 

® Amir Ali and Finucane’s D. T. Acfc, 1st Ed. 624. See also Baxlul v. 

Satis—16 C. W. N. 732=^3 O.L.J. 418. 

^ Dalglish y. Quxaffar—2S Cal. 425-3 O.W.N. 21 Sariatullay. 
Prannath —26 Cal. 134. 

♦ Joga V. Manik -4 W.R. P. C. 8=*7 M.I.A. 212. Valahdhari v. Manners, 

—23 Cal. 179. Dalglish y. Ouzaffar>^23 Cal. 427 »3 C.W.N. 21. 

» Brajendra v. fhalil, —21 C.L.J. 489. 

• Joykishsn y. Aijkishen —1 W.B, 163. 
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follow that usage may not grow up so as to affect 
contracts or incidents of tenancies under the Bengal Tenancy 
Act. It will be observed that in the ease of the usages of 
transferability of holdings, they can grow up only by the 
acquiescence, in the first instance, of the landlord himself j 
they are at first matters of choice with him but may acquire 
an obligatory element or binding force after he has 
acquiesced in the conduct of his tenant for a sufficient 
length of time.^^^ When, therefore, a landlord acquiesces 
in a certain course of conduct by his tenants, (for 
instance, transfers by them of their holdings) and such 
acquiescence has led to the growth of a custom or usage (on 
an estate) which is binding upon him, the position of the par¬ 
ties is the same as if the landlord had expressly granted to 
them a riglit to (transfer their holdings.) ^ In this view, it 
may rightly be held that a usage of transferability, after it 
has grown up, affects not merely tenancies created there-after 
but also existing tenancies. When a landlord has allowed 
a usage of transferability to grow up in his estate, the 
benefit of it attaches to existing tenancies and is also incor¬ 
porated into subsequent contracts of tenancy.^ When, there¬ 
fore, tenants, who have originally no right (to transfer their 
holdings), are allowed to do so, and this course of dealing is 
acquiesced in for a length of time and in numerous instances 
so as ultimately to entitle the tenants to a customary right 
(of transfer of their holdings) tacitlg incorporated into their 
contracts, the result is a substantial encroachment upon the 
rights of the landlord (who is thereby compelled to recognise 
the transfers).2 

The essence of a custom or usage of transferability is 
that transfers made with the knowledge but without the consent 
cf the landlord, are valid and must he recognised bg him,^ 
The usage or custom must be obligatory ; otherwise it cannot 
be said to have acquired the imperative character of law.^ 

A growing usage of transferability of occupancy holdings 
s, on the same principle, of no effect against the landlord, 
fhe usage to be effective must have gr wn up and fructuated 


' Buzlul V. Satis —13 0. L. J. 418 =* 16 C. W. N. 762. See Falalc- 
hari v. Manners —23 Cal. 179, applying Jagmohan v. Manick’^^ M. I. A. 


* Trodgot v. Oopi —11 C.L. J. 209 = 14 C. W. N. 487. which, though 
leals with the growth of custom entitling tenant to appropriate trees 
lit down the principle laid down may very well apply to the case of 
nstom of transfer of occupancy right. 

® Jagun v. Fosun —8 C. W. N. 172, fd. in Feary v. Jbte—11 C. W.N. 83. 
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into maturity^. When the usage of transferability of 
occupancy holdings is proved to have been growing up 
in pattis, other than that of a particular landlord, the latter 
Landlord can retard the growth of the usage in his patti, which is a 
can retard its separate estate, by refusing to acknowledge the validity of 
transfer in his 

Custom. Customy as used in the sense of a rule which, in a parti¬ 

cular district, has, from long usage, obtained the force of 
law must be— {a) ancient, {h) continued, unaltered, uninter¬ 
rupted, uniform, constant (c) peaceable and acquiesced in, 
{d) reasonable, (e) certain and definite, (,/*) compulsory and 
not optional to every person to follow or not and, (g) must 
not be immoral.® 


Onus and 
proof of 
transferabi¬ 
lity. 


An occupancy right is presumably not transferable and 
the onus of proving its transferability is on the person who 
alleges it to be transferable; in other words, the burden of 
proving the custom or usage by wuich it is transferable is on 
the person who sets it up.^ Thus, where a decree-holder for 
money wants to sell an occupancy holding belonging to ^jis 
judgment-debtor in execution of his decree, the onus of 
proof is on him to establish that the holding is transferable 
by custom or local usage.® If the usage of transferability 
is set up, it is necessary to prove its existence on the estate 
of the landlord, or that it is so ])revalent in the neighbour¬ 
hood that it can be reasonably presumed to exist on that 
estate. It may be that the usage may have sprung up 
all round an estate yet has never been introduced into it 
or recognised on it; and, therefore, in considering the 
evidence, it is of much importance that this should be taken 
into consideration in connection with the conduct of 
the landlord in regard to any such transfer as may have 
taken place without his consent. Thus, where the only 
evidence is that such usage has grown up in other pattis in 
a village, but that the landlord of a particular has 
always refused to acknowledge the validity of transfers in 
his patti : Held that no right of transferability by custom 
can be said to have arisen in respect of that pattiJ^ If the 
holdings in other villages of the same pargana are held 


^ Ramhari v. Jabar—6 C. W. N. 861. Rajendra v. Chandra —12 
C. W. . 878. 

• Jagun v, Vosun —8 0, W, N. 172. Peary v. Jote —11 C. W. N. 83. 

’ Woodroffe v. Amir Ali's Indian Evidence Act, 4th Ed. 

* Kripa v, Durga —15 Cat, 89 : Madhu v, Kamini—9 C W N 895^32 
Cal, 1023. But see Daya v. Ananda ,—14 Cal, 382, 

• Nur V, Cluindrar-^23 Ind, cae, 939, 

* Palakdhari v. Jfannsrs— 23 Cal, 179. 
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under the same conditions and are in other respects like 
the village in respect of which the question is raised, the 
usage of transferability in such other villages would be 
relevant to the enquiry and a judgment in which that 
question was decided would be admissible in evidence.* 

The statements of persons who are in a position to know 
of its existence in their locality are admissible as evidence 
of it^. But it is not sufficient to shew that such hold¬ 
ings are sold in the village or neighbouring villages. Mere 
instances of transfer are not enough®. It is very 
difiicult to say that any number of instances of sale with 
the consent of the landlord can possibly prove usage of 
sale withoni such consent^. And the mere finding of a Court 
that tenants do transfer their rights of occupancy without 
the landlord’s consent does not itself establish a usage 
affecting the right of the landlord to accept, or refuse to 
consent to, such transfer®. 

There may be a custom that a landlord recognizes Transfer 
transferees on paymhit of Nazar. In order to prove a custom 
or usage of transferability, what is necessary to prove is ^ 

that such transfers have been wade to the knowledge and 
without the consent of the landlord^ and that they have been 
recognised by him eitlier without the payment of Nazar 
or upon payment of a Nazar also fixed by custom.® 

Where there is such custom a raiyat is entitled to 
sell his holding without reference to the landlord and 
the transferree acquii^es a title on payment of Nazar. 

The non-payment of such fee (or Nazar) renders the 
transfer invalid and the landlord is entitled to eject the 
transferree. In order to prove such a custom it is not suflS- 
cient to prove that tenants do transfer their rights of occu¬ 
pancy without the landlord’s consentUnless the Nazar 
is also fixed by custom the landlord is not bound to recog¬ 
nise a transfer upon payment of naza>^. Where the facts 
found as to the local usage of transfer of a non-transferable 
holding are that the transferror’s name is entered into the 


‘ Dalglietih v. Guzaffar —25 Cal. 427—3 C, W. N. 21. 

• Sariatulla v. Prannath — Cal. 184, 

» Peari v. Jofc—ll C. W. N. 83. 

• Kailash v. Han—13 C. W. N. 541. 

• Radha v. Ananda—8 C. W. N. 235 ; St6o v. Raj—8 C. W. N. 214 
Dino V. NahifirS C. W. N. 181. 

• Baislai V. , Satis—13 C. L. J. 410^15 C. W. N. 761 Where all 
previous cases are cited. 

^ Radha v. Ananda—8 C. W N, 135 ; 8iho v. Raj — 8 C. W. N. 114. 
KaiUuh v. Bari—13 C. W. N. 641, But see Kurani v. Sajone — C. W. N. 539, 

• Sheikh v. Ramani—17 C. W. N. 1105, 
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books of the landlord only on payment of Nazar to the 
landlord, Hild : that the transfer may be without the 
consent of or reference to the landlord, but the payment 
of Nazar is essential to validate it^. When the landlord 
receives Nazarana as a condition of recognising a transfer, 
the acceptance of such nazarana shows that he consents 
to the transfer^. But when it is found that nazars 
as a rule are paid to the Zemindar and that on the 
payment of the nnzar the purchaser is usually recognised 
by the landlord : JMd that this is not evidence of any 
custom or usage by which an unwilling landlord is bound 
or evidence that the landlord is compelled to recognise the 
purchaser on payment of Nazar whether he wishes to do so 
or not‘^. As has been said before, the usage or custom 
must be obligatory ; otherwise it cannot be said to have 
acquired the imperative character of law. But it is not 
necessary to prove that the landlord has actually made an 
objection to transfers and has been unsuccessful.'^ 

(n) Transfer where right transferable, 

A transfer of an occupancy holding in accordance wilh 
custom or local usage is valid even without the consent 
of the landlord®. An occupancy holding is tangible 

immovable property and when the occupancy right is 
transferable by custom its sale or transfer can be effected, 
if its worth is rupees 100 and upwards, by a registered deed 
of sale, or if worthless than rupees 100 by a registered deed 
of sale or by delivery of the property^. 

Whenever the custom or usage of transferability is 

proved to exist, the landlord is bonnd to recognise the trans- 
ferree on his obtaining possession, and wherever the B. T. 
Act prevails, as soon as notice of the transfer is given 

to the landlord^. For the landlord ought to know 

who is the person in actual occupation as raiyat; and the 
raiyat who has sold his holding ought to be freed from 
liability for rent after the cessation of his interest, and 
the transferree should have the advantage of having notices 
of suits for arrears of rent Registration of his name 

» itad/itt V. Ananda 8 0,W.N. 235 ; 8iho v. Raj—8 C.W.N. 214. 

* Kailaah v. Hart-13 C.W.N. 541; Kumari v. 8ajoni—12 C.W.N. 539. 

* Bhagirathi v, 8ttal—16 C. W. N. 955. 

* Bazlal y. 8atis—13 G L. J. 418 Ramhart v. Jahher—6 C. W. N. 861 
Jagan y. Poaun—8 C. W. N. 172 Rajendra v. Chandra —11 C.W.N. 878. 

* Palakdhary v. Mannera —23 Cal. 180. 

* Transfer of property Act IV of 1882, S 64. 

» Act VIII of 1886, S 73. 

* daroda Mitra'a Land Law of Bangal, 841. 
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in the landlord’s sheristay by striking off his transferror’s name 
is not necessary in the same way as in the case of tenures. 

The landlord’s recognition of the sale must follow the 
alienation and consequent possession without payment of any 
Tee’ or any other action on the part of the raiyat or his 
alienee, except the service i)f a notice of the transfer upon 
the landlord^ It is open to the transferree to sue to 
obtain a declaration that he has acquired certain rights 
under the Specific Relief Act Hut a suit to have it 
declared that the old tenant is no longer responsible for the 
rent and that the transferree is so responsible to the land¬ 
lord does not lie without service of notice prescribed by Sec. 

78 B.T. Act ». 

When an occupancy raiyat transfers his holding Notice of 
(which is transferable by local usage) without the consent transfer to 
of the landlord, the iram^ferror and the tra^inferree shall le 
jointly and severally liable to the landlord for arrears of 
rent accruing due after the transfer, unless and until the 
notice of the transfer is given to the landlord in the 
prescribed manner The notice of transfer is thus essen¬ 
tially necessary to relieve the outgoing tenant, and it would 
seem that until that notice is served in accordance with the 
rules prescribed by Local Government in that behalf, the 
landlord is not bound to recognise the purchaser as his tenant both transfer- 
and any action against the original tenant will bind the pur- erand trans. 
chaser notwithstanding that he is not party to it. The due ^n^Beverel^ 
service of notice on the landlord operates as registration in liabir^r^rent 
the landlord’s office, and no suit for registration is therefore, 
necessary.^’ It was hold by a Full Bench under the former 
law that when a landlord had received rent from the trans¬ 
ferree and was fully aware of the transfer of a holding which 
was by custom transferable without the consent of the land¬ 
lord, the transferror’s connection with the holding had come 
to an end and a suit against him for rent did not lie®, The 
same would seem to be the case under the present law. 

The raiyat has no right to S'plit up his holding without Tramfer 
the consent of the landlord. The transfer of a portion of piecemeal, 
an occupancy holding is contrary to the spirit, if not to the 
letter (of Section 88) of the B. T. Act, and the existence of 
a custom in a particular district by which rights of occupancy 


‘ Act VIII of 1886, 8 73. 

• Act I. of 1877, S 42. 

* Ambika « Ke$hri —24 Cal. 042. 

‘ Act VIII of 1886, S 73. 

* Ambika y. Kethri —24 Cal. 643. 

• AIAmI t. Ahmti—U Cal 706. 
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in such district are transferable^ will not justify the 
holder of such a right of occupancy in subdividing his 
tenure and transferring different parts of it to different 
persons; and in case of such transfer the Zeminder is 
entitled to treat the transferrees as trespassers and eject them*. 
But where the vendor of the plaintiff is not the sole 
owner, the transfer in his favour, if operative at all, operated to 
the extent of his share. Where, therefore, lands transferred 
to the plaintiff did not constitute an entire holding but 
formed only a part thereof, it is not competent to the land¬ 
lord to recognise the plaintiff to the detriment of the 
defendant who subsequently purchased from the co-sharer 
of the plaintiff^s vendor his share of the land. If the 
entire holding had been abandoned the position of the parties 
might have been different *. 

(iiij Can non-transfer able right be transferred ? 

(1) Voluntarily \—A. To Landlord. 

Prom what has already been stated it is clear that 
an occupancy right which is not ordinarily transferable 
can be transferred validly to a landlord, that is to say, 
to a 16 annas landlord. He himself can purchase or take 
mortgage of a non-transferable holding of his tenant and 
where such a holding is mortgaged to him, and he assigned 
the mortgage to a purchaser of the holding. Held that 
the landlord was e'itopped from denying that the purchaser 
had acquired a valid title.® But a co-sharer landlord in 
this respect holds the same position as a stranger purchaser.'* 
The effect is the same where the sale is compulsory in 
execution of a decree order or for arrears of rent or for 
money. 

B. To Third Party. 

There was a considerable conflict of judicial opinion 
upon the point whether a right of occupancy which is not 
transferable by custom or local usage is a right that is 
merely personal to the raiyat and as such cannot be trans¬ 
ferred at all, or is a right the transfer of which is valid 
against all persons other than the landlord, so that no one 
except the landlord can take exception to the validity of 

* Kuldip V CHllandera —26 Cal 616 = 4 O.W.N. 783 : 

Trithanand v Unity —3 Cal 174 followed in 

Faixuddin v Tara —19 C, W.N. clvi. 

* 8afno V Muhammad —19 C.L.J. 462. 

* Mahesh V. Muharor —17 C.W.N. 70. 

* Dfotaran ▼. Bnteawar —23 C.L.J. 559. 
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the purchaser’s title—in other words, whether the validity 
of the transfer can be questioned by any person other than 
the landlord of the holding. In a certain case Jenkins C. J. 
pointed out:—'‘The question involved has been somewhat 
obscured in more recent times, and it will therefore be 
convenient to look into its history.”' We have already 
dealt with the state of things that existed previous and 
subsequent to the Rent Act of 1859, when it was 
authoritatively held by the Privy Council that a right of 
occupancy can not be transferred^. "Subsequent to the 
passing of the Bengal Tenancy Act, the learned judges after 
a consideration of its provisions, came to the same conclusion 
and held that the tenant whose occupancy holding had been 
sold in execution of a money decree, could hmiself raise 
the question that the holding was not transferable in a suit Conflict of 
by a purchaser for possession of the holding and that the decisions, 
tenant was not barred by the provisions of S 244 C. P. C. 

’82 ( = S 47 C. P. C., ’08).® The same principle was followed 
in a number of cases where such a question was raised by 
the tenant, with this qualification that if the tenant was 
aware of the execution proceedings and, having had oppor¬ 
tunity of objecting, did not objecty he was precluded by 
the provisions of S 224 C. P. C. ’82 ( = S47 C. P. C. ’08) 
from raising the question subsequently.In a recent case, 
a suit for possession by the purchaser of a share of an 
occupancy holding was resisted not by the tenant who has 
transferred his share, but by his co-sharers, and it was held 
that it was open to tenants in occupation of a portion of the 
jote i.e,, the co-sharers of the vendor to question the validity 
of the transfer.' In this connexion it is instructive to note 
the view expressed in certain cases that even if the Zemin¬ 
dar consented to the transfer, the transferee would thereby 
merely acquire a new jote on the same terms as the original 
tenancy was held.® A difPerent view has been taken in 
other cases viz, that the question of transferability is one that 
might be raised by the landlord but can not legitimately be 
raised by trespassers, and that whatever might be the precise 
nature of the tenant’s interest which is purchased, it has 
a market value and the transfer is capable of being recog¬ 
nised by the landlord, and that the purchaser is entitled to 
be protected in the enjoyment of his purchase against all 


‘ Agarjan v, Fanaulla —12 C.L.J. 169=*37 Cal. 687. 

• Chundrahati v. Harrington —18 Cal. 349 P.O. 

* Bhiram v, Oopi —24 Cal. 366. 

* Eg, Durga v. Kali —20 Cal. 727. 

• Tara v. Surja —16 W. R. 162 : Hyder v. Bhuhendra —17 W. B. 179, 
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the world except possibly his landlord,^ or, in other words, 
the transfer of an occupancy holding? is not a void transac¬ 
tion and is voidable only at the option of the landlord,^ 
And in several cases it has been held that in a suit bet¬ 
ween two rival claimants (both of whom derive their title from 
jaterdepar. the tenant), neither of whom is the original tenant nor tbe 
jarlier^™ landlord, the question of transferability does notarise These 
lecision Cases also can be explained by the doctrine of Estoppel, A 

n favour sale of occupancy holding has been held to be valid if settle- 

transfer. Yn0nt is made by the landlord with the auction-purchaser as 
soon as can be reasonably expected after the sale and an 
objection to the sale of a holding with the consent of some 
of the landlords was over-ruled on the ground that the non¬ 
consenting landlords might give their consent after the sale 
is held, but that the decree-holder might take the risk and 
the purchaser must purchase at his peril In the case of 
a voluntary transfer it has been held that the transferror 
cannot question the validity of his own transfer but such 
cases proceed on the ground not that the transfer is valid , but 
because the doctrine of Estoppel stands in his way. If the 
view that the transfer of ati occupancy holding is valid 
against all persons excepting the landlord is correct, it is 
difficult to see how the raiyat himself whose right is sold at an 
execution sale can question the validity of the })ur-chaser^s 
title, or why the validity of the transfer should depend upon 
recognition by the landlord in cases where the landlord does 
not impugn the transfer. If, on the other hand, occupancy 
holdings are not transferable at all, there does not seem to be 
anv reason why persons who are the cosharers of the transferror 
tenant or even trespassers in the possession of the land should 
not be entitled to question the validity of the transfer, or 
why the purchaser should acquire a right of occupancy by 
consent of the landlord although he might by virtue of fresh 
settlement become a non-occupancy raiyat ^. 

From the above review of the case-laws it* appears that 
o/transfer^to been a radical conflict ol* judicial opinions regard- 

limited transferability of o cupancy rights. As pointed out 

extent. by the recent Full Bench ;—‘‘The later decisions mark a 
departure from the earlier judicial pronouncements and the 


‘ Basarat v. Sahullah~2 0. W. N., COLXXIX. 

* Hari v. Udoy—H C. L. J. 261 = 12 0. W. N., 1086. 

* e. g. Ayenuddin v. Srish —11 O.W.N. 76 see also Amhika v. Aditya 

—6 C.W N 624. 

♦ Dwarka v. Tar ini —34 Cal. 399. 

• Shaharuddin v. Himangini —16 C-W.N. 420. 

• See Bhagiratha v Hafizuddin—A O.W.N- 679, 

^ Ddyamayi*9 case, Judgment of referring Judges. 
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opinions of those who have studied this question in the past. 
The life of the law, however, it has been said, is not logic 
but experience, and the modern departure is probably due to a 
change in economic conditions which has brought into promin¬ 
ence problems t])at did not previously call for solution^^^. 
Having regard to the conflict of views noticed above the 
Full Bench to which the question was referred after a mature 
and careful consideration and ‘‘on a recognition of the 
paramount importance of upholding decisions on which 
dealings with property have been expressively based^’ came 
to the following conclusions :— {a) That a right of occupan¬ 
cy which is not transferable by custom or local usage is a 
rifjht which ca7i be trana/erred, but the holding apart from 
the right cannot be transferred : {b) that the transfer 

of the whole or a part is operative as agaiitst I ho raif/aty 
(i) where it is made rolinifarilt/y (//) where it is made 
involnnimily and the raiyat with knowledge fails or omits 
to have the sale set aside. A sale is made involuntarily 
where it is in ejocniion of a money decreey but not of a 
decree founded on a mortgage or charge, voluntarily made; 
(c) that the transfer of the whole or a part is operative 
as against all persons other than the landtord and the 
raiyat where it is operative against the raiyat; {d) that 
the transfer is operative as against the landlord^ wherever 
it is operative as against the raiyat, provided the landlord has 
given his consent, express or implied, to the transfer^. 

(2) Involuntarily'. —A. In Execution of Money Decree. 

It was sometimes contended that, though there might be 
no custom or usage under which occupancy rights were 
transferable, they might yet pass in execution sales and that 
such transfers, though not valid against the landlord, would 
yet be valid against the former tenant. This however does 
not appear to be the law-. For there is no ground for 
distinguishing a voluntary sale from a sale in execution, and if 
a sale by private contract would not validly pass it, then a sale 
in execution would not equally pass it, and rice versa^. As 
pointed out by N. Chatterjee J. in a recent case:—“The recent 
Full Bench * * have laid down that an involuntary transfer 
i.e. a sale in execution of a money decree, (and not of a 


Sale in 
execution 
of money 
decree;— 
(ii) Of third 
party. 


* Dayamayi v. Ananda —20 C. L. J. 62 F. B.s«=18 C,W. N. 971 F. B. 

* Bampini’s B. T. Act, 4th Ed., 122. 

* Dwarka v. Harieh —4 Cal. 926, 
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Where raiyat 
consents or 
with 

knowledge 
does not 
object. 


Knowledge 

where 

immaterial. 

Where 

material 


Where 

raiyat 

objects. 


decree founded on a mortgage or charge voluntarily made) of 
the whole or part of an occupancy holding, apart from custom 
or local usage, is operative agajimt the faigat^ where the 
raiyat jvith loiowl edge fails or omits to have the sale set aside J 
It is true the questions whether a raiyat is entitled to have 
the sale set aside or has the right to object to the sale 
before it takes place, were not in terms decided by 
the Full Bench. But if the raiyat has no right to object to 
the sale of an occupancy holding in execution of a money 
decree before it takes place or has no right to have the sale 
[after it takes place) set aside, in other words, where the 
sale is valid [i.e,y e,g, where the holding is transferable 
or where the raiyat himself has mortgaged it), the sale would 
be operative against him, and it would be immaterial whether 
he had knowledge of the sale or omitted or failed to have it 
set aside. The sale however, though invalid, (l.e., e.g, where 
the holding is not transferable &c.) may be operative against 
the raiyat, if he with knowledge thereof omits or fails to have it 
set aside. The question therefore of the omission or failure 
to set aside the sale with knowledge thereof, becomes 
material only where the sale is invalid and the raiyat has a 
right to object to it. * ^ The Full Bench decision, therefore, 
by implication holds that the raiyat is entitled to have a sale 
of the holding in execution of a money decree set aside after 
it takes place, and that the holding cannot be sold in 
execution of such a decree where the raiyat objects to the sale 
before it takes place 


Sale invalid 
even tboagh 
landlord 
consents. 


Holding not 
attachable in 
ezeention. 


Even in a case where the the decree-holder obtains the consent 
of the landlord to the attachment and sale of the holding, but 
the judgment-debtor {the raiyat) objects thereto on the ground 
that it is not transferable, his Lordship has been pleased to 
point out that:—“as the raiyat cannot confer a title upon the 
purchaser without the consent of the landlord, so the 
landlord alone, by his own act and without the concurrence 
of the raiyat, cannot create a title in the purchaser. The 
tivo must concur in order that the transfer may he 
valid. Having regard ^ to the view taken by the P. B. 
as to the involuntary transfer, we are unable to hold that 
the entire holding or a part of it can he sold in ejrecution 
of a money decree if the raiyat objects to the sale even 
if the landlord give his consent to such sale. 

In the earlier case his Lordship has further pointed out 
that “Under Section 60 C. P. C. ’08 all saleable property 

* Dayamoyi v. Ananda —20 0. L. J., 62 F. B.»18 0. W. N. 971. F. B 

^ Badrannetea v. Alam —21 0. L. J. 650s 19 C.W.N. 814. 

3 Naravaui ▼. JNabiw—26 C. L. J. 351«2l 0. W. N. 400. 
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belonging to the judgment-debtor or over which he has 
a disposing power which he may exercise for his own 
benefit, is liable to sale in execution of a money-decree. 

But a non-transfer able occupancy holding is not saleable 
propertyy and the Pull Bench decision does not hold that 
the raiyat has a disposing power over the holding. All 
that it holds is that a voluntary transfer is operative against 
him.^’^ 

In the case just referred to^ the occupancy holding 
was put up to auction in execution of a money decree execution of 
at the instance of a third party. But the right of a money decree 
sixteen-annas landlord holding a money decree against one of(ii)16Aniiai 
of his own raiyats to put up for sale in execution that landlord, 
raiyat^s occupancy holding not transferable by usage^ was 
questioned in a very recent case before the Patna High Court 
and reliance was placed on that case. Sharfuddin and Roe 
JJ. pf that court observed:—‘^The whole current of case- 
law is against the sale in execution of an occupancy right 
without the consent of the landlord. It must be conceded 
that without the consent of the landlord an occupancy right 
is ordinarily not a saleable right. In the case noted below^ 
it was assumed that the landlord cannot, against the wishes of 
the tenant, make this right saleable. On this assumption 
the rule propounded in [some of the earlier cases] is over¬ 
ridden. In the first of these cases® the decision was 

ultimately based on the fact that the raiyat had failed to 
come in under S. 244 (C. P. C. ’82), and in the 
otherit is said; ‘ In any case the decree-holder takes 
the risk and in the present, state of the law the purchaser 
will purchase at his peril,^ These two decisions can 

.hardly be taken as decisive. [But] the decision in another 
case® is decisive. So also is that in the case [just 
referred to^] To get at the root of the matter it is 
necessary to enquire into the origin and nature of the 
occupancy right. [That enquiry has been made by Jenkins 
C. J. of the Calcutta High Court in the the case noted 
below.®] The basis of all authoritative statements on the 
subject is that the right of occupancy is a right personal 
to the particular raiyat f. A personal right is not a saleable 
right. Occupancy rights may by usage become transfer¬ 
able. But here there is mutuality. raiyats as a body 

‘ Badarenneasa v. Alam —21 C. L. J. 660. also 2 below. 

* Narayani t. Nabin —25 0. L. J. 351 = 21 C. W. N. 400. 

* Dwarka v. Tarini —34 Cal. 199. 

* Shakaruddin v. Hemangint —160. W. N- 420. 

® Anfiada v. Batnakar —7 0. W. N. 672. 

* Agarjan y. Panaulla —37 Oal 687 (691) 
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desire a conversion of the personal nature of the right. 
The landlord acquiesces in that desire. Before the nature 
of the occupancy right can be changed landlord and raiyat 
must concur. This was the ratio decidendi in ’^the most 
recent decision of the Calcutta High Court. ^ ] The power 
of voluntary transfer is the measure of the power of 
involuntary alienation^. The landlord cannot extend that 
power without the consent of the tenant. And on these 
grounds their Lordships the objection of the raiyat.® It 
may be permissible to point out, with due deference to their 
Lordships that, in the opinion of N. Chatterjee J. of the 
Calcutta High Court, the position that the landlord 
cannot, against the wishes of the tenant, make this 
right saleable follows logically from the same F. B. 
decision regarding the involuntary sale of the right and 
not a mere assumption of their Lordships of the Calcutta 
High Court in the case already referred to^ as 
their Lordships of the Patna High Court seem to have 
supposed. 

Further, it follows from the F. B. decision as explained 
by the two later decisions already discussed that after 
the sale has been held, if the raiyat having no knowledge 
thereof (or of the proceedings leading thereto), applies to 
have the sale set aside, the^<«/^ cannot he confirmed though 
the decree-holder or the auction-purchaser obtains the 
landlord's consent prior to the sale or secures a recognition 
of the purchase from him subsequent thereto.^ But 
the sale can be held if the raiyat knowingly does not 
object; and after confirmation of the sale the raiyat cannot 
raise the objection at all. 

Therefore, in the absence of custom or local usage to the 
contrary, a raiyati holding in which a raiyat has only 
a right of occupancy is not saleable at the instance of 
any creditor of his other than the landlord seeking to 
obtain satisfaction of his decree for arrears of rent.® 
But where the raiyat with full knowledge of 
the execution proceedings and the sale had failed to raise 
the objection at the time of the sale that the holding was 


' Narayani v. Nahin--25 C. L. J. 361=21 0. W. N. 400. 

* Agarjan v. Vanaulla —37 Cal. 687 fdQl.) 

* Mac Pherson v. Deheehhushan —2 P. L. J. 630. The report in wrong. 

* Badarannessa v. Alam —21 0. L. J. 660, (662) 

= 19 0. W. N. 814. 

* B/iirawv.Gopi—24 Cal. 355=1 0. W. N. 396: Pcari v. Jati—ll 

C. W. N. 83. 
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not transferable and the question was raised after the sale 
had been confirmed and after the purchase had been recog¬ 
nised by the landlord, it was held that the sale was valid. ^ 

This however does not apply to a sale held in execution 
of a decree founded to a mortgage or charge voluntarily 
made by the raiyat in which case the transfer, though 
involuntary, is operative against the raiyat. ^ 

The P. B. bas made no distinction between the in- But not 
voluntary sale of the lohole and a purl of the holding and the co-sharers, 
principles deducible from its decision is applicable to both.* 

But with all respect to their Lordships it may be per- Criticism, 
missible to point out that the aforesaid Pull Bench have 
gone further and definitely held that a right of occupancy, 
which is not transferable by custom or local usage can he 
transferred,^' though ^^the holding apart from a right of 
occupancy cannot be transferred’’^, or, in other words, a 
holding with the right of occnpanc}’^ attached to it can be frans- 
ferred. Where the transfer is voluntary, the Pull Bench 
have laid down that it is operative against the raiyaf'. 

As explained by Mookerjee J, in a very recent case :—“the 

decision of the P. B. shows abundantly that in cases of 

transfer for value title unquestionably passes ftom the transfer^ 

ror to the iransferree, even though there is no recognition by 

the landlord” and “although the validity of the transfer is 

liable to the questioned by the landlord who is no party to 

the transaction, in other words, a transfer of this description 

can not be imp)€ache(l by the transferror though the landlord 

may possibly refuse to recognise of the transfer.”If that 

is so, it follows that the raiyat has ^^disposing power which he 

may exercise for his own benefit” over the holding, view of 

A non-transferable occupancy holding should, therefore, F. B. decision 

be held liable to be attached, and sold in execution ^oldinj? 

of a money-decree against the raiyat. Purther, it may galeable^nd 

be observed that in view of the Full Bench decision it attachable in 

cannot now be rightly contended that the right of execution. 

occupancy is a right personal to the particular raiyat and 

that therefore a holding in which the raiyat has a right of 

occupancy is absolutely \in-saleable. It is saleable in one or 

other of the circumstances already mentioned, and I have just 

shewn that the raiyat has the disposing power over his hold- 


* Dwarhanath v. Tarini —34 Gal. 199=6 C.L.J. 289. = 11 O.W.N. 513. 

* DayamayVs F, B. case—above: also Sadavi v. 'Palaknath^l 

P. L. J. 267. 

* Vide Judgment of the referring Judges in Ambika v. Ram—20 

G. L. J. at pp. 84-85 and the F. B. decision in Dayamayi*B 
case para. III.—Ibid., 90. 

* Beharilal v. Sindhuhala —22 G. W. N, 210. 
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ing. As explained in the case noted below:—'^the only person 
concerned in the transfer of a tenant^s holding is naturally the 
landlord. If he consents to the transfer made by the tenant^ 
there is an end of the matter^. The tenant in this case 
is the judgment-debtor ; he is bound to pay his debt; and 
if the landlord, who is the only other party interested in 
impugning the validity of the sale of the holding in the 
occupancy of the tenant, consents to it, there is no reason 
why it should be open to the tenant to object to the sale . 
The Legislature has declared in the B. T. Act that such a 
holding ma}^ be brought to sale in execution of a decree for 
rent obtained by the landlord, that is to say, the whole body 
of landlords ; and it has always been understood that if a 
raiyat sells his holding the consent of the landlord the 

sale becomes effectual. It seems, therefore, that in principle 
there is no difference between the case of a voluntary sale 
made by the raiyat himself and an involuntary sale held by 
the court if such sale is consented to by the larullord. The 
reservation, therefore, made by the Full Bench in favour 
of the raiyat [viz that in order to be operative against 
him it is necessary that the raiyat with knowledge fails or 
omits to have the sale set aside ] ought not to apply 
to such a case^. where the landlord gives his consent. 
Before the F. B. decision it was held that a sale in 
execution of a money decree of an occupancy holding is 
valid and effectual if the sale is held with the consent of 
the landlord'^. Even a share of a holding could be sold with 
the consent of the co-sharer landlords to the extent of their 
shares. Thus in a case in which the co-sharer landlords to the 
extent of a 15 annas share consented to the sale, the High 
Court maintained an order passed by the court below granting 
the decree-holder’s application for sale of an occupancy 
holding to the extent of that share observing that ^'the non¬ 
consenting landlords may give their consent after the sale. 
In any case the decree-holder takes the .risk and in the 
present state of the law the purchaser will purchase at his 
peril And it was not thought necessary that the consent 
of the landlord should be obtained ;prioT to the sale and the 
sale was held to be valid if the landlord subsequently to the 


‘ Palahdhari v. Manners - 23 Cal. 179. 

* Divarka v. Hurrish—A Cal. 926 (928); Ananda v. Ratnakar — 

7 0. W. N. 672. 

* Dayamayi*s case—20 C, L. J. 52 P. B., Ac. 

* The P. B. in DayamoyVs case has definitely stated where the 

transfer by a raiyat is operative against the landlord. 

® Ananda v. Ratnakar —7 0. W. N. 672. 

® Shakaruddin v. Eemangini —16 C. W, N. 613. 
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sale recognised the purchaser and received rent from him^ 

But N. Chatterjee J. in a still later case observes :—The 
view taken in those cases can no longer bo maintained hav¬ 
ing regard to the decision of the F. B. which, as stated 
above, imi)liedly laid down that an occupancy holding 
cannot be sold in execution of a money decree if the tenant 
objects to the sale.”^ 

B. In Execution of Decree Arrears op Rent. Sale in 

Execution of 

But though an occupancy right not transferable by decree, 
custom or usage is not saleable in execution of a money 
decree at the instance of a third party, the Legislature 
has declared in the Bengal Tenancy Act that such a right 
may be brought to sale in execution of a decree for arrears 
of rent obtained by the landlord^, that is to say, the 
whole body of landlorth,'^ But it cannot be sold in execu¬ 
tion of a decree obtained by a co-«harer landlord for 
his share of the rent‘d, even though it is separately pay- 
able to him, and in this respect a co-sharer landlord is in 
the same position as an ordinary execution-creditor®. 

(iv) Effect of Transfer when right not transferable 
As against land-lord. 

The effect of the transfer by a raiyat of a non-transferable 
occupancy right as against the land-lord has been thus 
stated by Sir Richard Couch, C. J. in a Full Bench case :— when right 
If a raiyat having a right of occupancy endeavours to transfer- 
transfer it to another person, and in fact, quits his occu- 
pation and ceases himself to cultivate or hold the land, it hSdlord. 
appears to me that he may be rightly considered to have 
abandoned his right, and that nothing is left in him which Right of 
would prevent the zawindar from recovering possession from landlord to 
the person who claims under the transfer. And not only 
may he be considered to have abandoned it, but if the right 
which is given by law is one which exists only so lopg as he 
holds or cultivates the land, when he ceases to do that by 


^ DwarTca v. TaWm—34 Cal. 199 = 5 C. L. J. 294=11 C. W. N. 613. 

* Narayani y. Nahin —36 Ind. Cas. (Cal.) = 25 0. L. J. 351 = 21 

C. W. N. 400. 

® Durga v. Kali—26 Cal. 727: Sadagar v. Krishna-^S C. W. N. 
742: Jarip v. Ram—S C. W. N. 747 ; 8ita y. Atmaram—4 
C. W. N. 671: Badarannessa v. Alam —21 C. L. J. 650=19 
0. W. N. 814. 

* Shakaruddin v. Hemangini —16 0. W. N. 420. 

* Badarennessa y, Alam—21 C. L. J., 660= 19 C. W. N. 814. 
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selling his supposed right and putting another in his place, 
his right is gone and cannot stand in the way of the land¬ 
lord's recovering possession. If it were not so, the law 
would become nugatory. The position of things would be 
that the transfer by the raiyat is invalid, and gives the 
transferee no right to possession, but the raiyat could not 
recover possession from the transferee as he would be bound 
by his act of transfer; nor could the landlord recover 
possession because the outstanding right in the raiyat would 
be in his way. The result would be that although the trans¬ 
fer \s in valid, the transferee would be able to heep possession 
and to set the landlord atdehance.”^ The decision of the 
Pull Bench case was thus explained in a later case *.—“In 
that (P.B.) case it was ruled that the transferee of occuj)ant 
rights, illegally sold, could be ejected if he had entered 
Effect same iuto actual possession of the land. The principle involved 
as abandon- in that case was the abnndonwent by the tenant of his 
ienan^^ with the land, and the landlordi^s consequent right 

to re^enter*'^. It is evident that it is essential to such a case 
that the raiyat must have abandoned it altogether"^. These 
were a cases under the Rent Act of 1869 but the principle 
applies to cases under the B.T. Act. What is relied on by 
Sir Richard Couch in his judgment is, that when the tenant 
quits the land and ceases himself to cultivate or to hold the 
land, he abandons thereby the right of occupancy. Now, 
if we read the words of the learned Chief Justice along with 
Section 87 of the B.T. Act, there can be no doubt that in 
order to entitle the landlord to re-enter on abandonment 
by the tenant it must “be abandonment in the words of Sec¬ 
tion 87, namelyy that the raiyat voluntarily abandons his 
residence without notice to his landlord and without arrang¬ 
ing for the payment of his rent as it falls due, and ceases to 
cultivate'^ In such a case only the landlord’s entry would 
be legal and he may then let the land to another tenant or 
take it into cultivation himself®. 


What 1*8 
abandonment 


It has been pointed out by the recent Full Bench decision 
in the ’ BayamayVs case that what is abandonment relin^ 
quishment depends on the substantial effect of what has been 
done in each case. Where the transfer of the whole holding 
has been made and the substantial effect of what has been 
done appears to be that the purchase has deprived the land¬ 
lord of the tenant to whom alone he could look for his rent 


‘ Ifarendra v. Jshan —22 W. R. 22 F. B.»13 B.L.R. 274. 

* Srishtee r. Madun —9 Cal. 648. 

® Kahil V. Chandra —20 Cal. 690; Nadhn v. Kartik —9 O.W.N. 66. 
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and for the proper cultivation of. his holding, and it is not 
known who the purchaser may be or whether he is in any 
way a proper person to cultivate his land and it does not 
appear that any rent has been paid since the purchase, at 
any rate that it has been paid to the landlord, there is 
certainly such an abandonment or relinqnishment in fact as 
would entitle the landlord to eject the transferee^. It is not 
necessary to prove as a fact that the raiyat has left the hold- 
ing and disclaim h any interest in it. It is a direct inference 
from the fact that possession was given to the transferee and 
it is not necessary to prove distinct repudiation or refusal to 
pay rent'^ In the case of homestead land cultivation is 
unnecessary and the only test of its abandonment is the dis- 
continnanct of residence in the village,^ 

Transfer may be by way of tale^ either of the whole or Transfer 
part of the holding, or by way of mortgage^ with or without to 

possession thereof, or by way of sub-lease or gift. 4nd the abandonment 
validity of the transaction, whatever may be its nature, 
depends upon the question whether there has been an 
abandonment of the holding in the sense above explained on 
the part of the tenant. 

Thus the sale ofc* a raiyati holding not transferable by Sale of entire 
custom, does not by itself entail a forfeiture of the tenancy. 

If the orginal tenant continues on the land and does not 
repudiate his obligation to pay rent to the landlordy the 
latter, (in the absence of a clause in the lease providing for 
forfeiture and re-entry in the event of an unauthorised 
transfer) cannot treat the tenant as a trespasser and sue 
him in ejectment.^ It it only when the transfer followed 
by abandonment of his holding by the tenant that the land¬ 
lord, as in any other case of abandonment, may enter into 
possession and he may then disregard the transfree, who 
ex-hypothesiy has no title by his purchase, and who, if he re¬ 
sists, may also be ejected.If, on the other hand, the 
transaction of sale is not meant to be operative and the title 
to the property still continues in the tenant and the trans¬ 
feree holds it on his behalf {i,e, where it is a Benami transac¬ 
tion) he cannot be evicted.? 


‘ Aminunnessa v. Jemait —20 C.L.J. 684—19 O.W.N. 43. 

® Chand v. Romoni —17 C.W.N. 1106. 

* Raghuhar v. Ram —36 Ind, Oaa. 653. 

* Denonath v. Krishna —9 C.W.N. 379. Madan v. Mahima^ 3 C.L.J. 
3433^33 Cal. 331. Dwarha v, Harish —4 Cal. 926. Bhupendra v. Bunsi — 
40 Cal. 870. 

* Narendra v. Johan —^22 W. R. 22. 

® Mathura v. Oanga —10 C.W.N. 1033 »33 Cal. 1219. 
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A sale of a portion of an occupancy holding does not 
cause a forfeiture of the tenancy. This is settled by a long 
series of decisions' and is novsr finally confirmed by the 
recent Full Bench decision.^ Notwithstanding the pur¬ 
chase of a portion of the holding, the tenancy^ so far as the 
landlord is concerned, continues unafFected, and he is enti¬ 
tled to look for the payment of rent to his recorded tenant.® 
The purchaser is entitled to possession even as against the 
landlord, in as much as the tenancy is not determined and 
interposes a barrier between him and the landlord.^ But 
a sale by a tenant of an eniirc separated holding consti¬ 
tutes abandonment.^* 

When the tenant^ after the sale of his holding, continues 
in possession (of the whole) as a suhtenant of the purchaser, 
wholly repudiating his relationship with his former landlord 
and ceasing to pay rent to him, the act of the tenant has been 
construed, not unreasonably, as an abandonment and the 
above consequences have been held to follow.® But when 
the tenant, notwithstanding that he had sold the holding 
and taken a sub-lease from the transferee, insisted, when 4he 
landlord sues him in ejectment, on being treated as the tenant, 
the transfer being in law inoperative, he cannot be said to 
have abandoned the holding, so as to entitle the landlord 
to re-enter.^ 

Nor where the original tenant, after parting with a 
portion of the holding, continues in actual occupation of a 
portion of the land under a sub-lease as an under-raiyat from 
the purchaser. So far as the landlord is concerned, the 
original tenancy still continues unaffected and he is not 
competent to create a valid occupancy holding in favour 
of a third party by a new settlement® in such a case. 

There would obviously be no ground for concluding 
that the tenant has abandoned his holding, when he has 
sold only a part of it and continued in joint possession of it 

' Kabil y. Ghunder —20 Cal. 590; Durga v. Doula —1 C.W.N. 160 ^ 
Quxaffer v. Dalgliesh —1 C.W.N. 162. 

* Dayawayi y. Ananda —20 C.L.J. 62 F.B.= 18 C.W.N. 971^=42 Cal. 
174 F.B. 

» Kalim y. Mocham -24 C.L.J. 113 = 36 Ind. Gas. 719 (Cal). 

* Puma V. Chandra —23 C.L.J. 304 F.B. 

• Barn v. Jagernaih —1 P.L.J. 270. 

• Rajani v. Ekkary—ll C. W. N. 811 = 34 Cal. 689 = 7 C. L. J. 78 sea 
also Sailahala v. Sriram—11 C. W. N- 873=7 0. L. J. 303: Kali y 
Upendra —1 0. W. N. 163 = 24 Cal. 212: Kali y. Arman —13 0. W. N. 220 : 
Dinanath v. Bijoy—0 C. W. N. 379= 5 0. L. J. 294. Madan v. Mohima — 
33 Cal. 531=3 C. L. J. 343. 

^ Sriatee v. Mudun —9 Cal. 648: see also Nadhu v. Kdrtie —9 0. W. N. 

66 . 
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with the transferee, the rent continuing to be paid in its 
entirety in the name of the transferror.^ 

The same principle applies where a purchase is made in Execution 
eacecution of a decree for money against the tenant. Thus, where sale, 
after the sale of a portion of a non-transferable occupancy 
holding in execution of a money decree, the tenant took a 
sublease of a portion of the land purchased from the auction- 
purchaser, the plaintiff getting a settlement of the holding 
from the landlord^ sued to eject the auction-purchaser as a 
trespasser and obtained a decree against him ; but when he 
attempted to execute the decree, the defendant, the representa¬ 
tive of the original tenant who was still in occupation, 
opposed, with the result that a proceeding under O. 21 r. 

100 C. P. C. ’08 was thereupon instituted, which terminated 
in favour of the defendant, whereupon the plaintiff instituted 
a suit to recover rent from the defendant as his uuder-raiyat. 

Held —that the landlord was not competent to create a valid 
occupancy holding in favour of the plaintiff by the settle¬ 
ment as there was no abandonment by the original tenant 
nor forfeiture of the original tenancy, that as there was no 
relationship of landlord and tenant between the plaintiff and 
the defendant, the defendant was not estopped from question¬ 
ing the title of the plaintiff and that even if he claimed 
rent that claim was bound to fail. But where the plaintiff 
purchased a non-transferable occupancy holding in execu¬ 
tion of a money decree but before he took possession 
from Court, the defendants purchased the same in 
execution of another money decree and obtained delivery 
possession and the rent paid by them was accepted by the 
landlord, in a suit by the plaintiff to recover possession of 
the holding from the defendants as its prior purchaser. Held 
—that as the landlord who had a right to re-enter upon the 
l^nd on its abandonment by the original tenant, had accepted 
rent from the defendants and treated them as tenants, there 
^was practically a settlement with them by the landlord and 
that therefore the plaintiff as the purchaser of the interest 
of the tenant did not acquire any interest which could be 
enforced against the landlord or the defendants claiming 
under the landlord. ^ 

There is a fundamental distinction between a sale and a Distinction 

mortgage of a holding. A tenant who executes a deed of between 

® ® . sale and 

—____—-- mortgage. 

^ Raghuhar v. Bam —36 Ind. Cas. 663 : Mathur v. Qanga —10 

0. W. N. 1033*33 Cal. 1219. Gjpan v. AZofc—17 C. W. N. 698: JTowa- 
leswari v. Habibulla--2 C. L. J. 369. 

• J$war y, Kaila8h~4il Ind. Cas. 639 (Cal.) 
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Mortgage— 
with or 
without 
possession. 


Bale may perhaps be deemed to have severed his connection 
with the holding, although it would be difficult to maintain 
this view in the light of the several decisions. The case 
of a mortgage^ however, is reasonably free from difficulty. The 
mortgage is executed on the assumption that the tenant has 
a transferable interest in the land. The execution of a mort¬ 
gage, by itself, does not imply a severance of the tenant with 
the holding, because it is onlg on the assumption that the 
tenancy continues in opeiation that the mortgagee can have any 
snhsisting interest in the land. Consequently when a tenant 
executes a nsufrnctnnry mortgage in favour of a third party 
and places him in possession, there is no rej^udiation of the 
relationship of landlord and tenant as between himself and 
the person under whom he holds the land. THe case is 
stronger where the tenant after the execution of the usufruc¬ 
tuary mortgage has (remained in possession of a small portion 
of the land as a sub-lessee under the mortgagee), paid rent to 
the landlord, and tiiroughout expressed his willingness to 
hold himself responsible for due payment of rent. It cannot 
consequently be suggested that there has been any severance 
of his connection with the land. In so far as the physical 
enjoyment of the right is concerned he is still in occupation 
of a part of the land of the holding. Under these circums¬ 
tances the view cannot be seriously maintained that the 
tenant has abandoned the holding and the landlord has 
become entitled to re-enter^ On principle, therefore, there is 
no justification in holding that a tenant who has merely 
executed a mortgage with or without possession has abandoned 
his holding. Though the mere execution of a usufruc¬ 
tuary mortgage might not be sufficient to establish abandon¬ 
ment, but when it is found as a fact that the raiyat did not 
live in the village and had not got any connexion with the 
jote^ Held —that these were sufficient to hold that there was 
abandonment of the holding^. Again, where the title of the 
tenant ceases as against the mortgagee edther by foreclosure 
or sale of the mortgaged proj^erty, and his possession also com¬ 
pletely ceases, there is an abandonment by him®. Thus 
the unauthorised transfer of a holding or the parting with the 
possession of it in whole or in part, does not per se work as a 
forfeiture under the B.T. Act. There must be something in 
the nature of an abandonment by the tenant or something of 
the kind^. 

* Mahadeo v. Pachkari —16 0. W. N. 322, where all the oases on the 
point cited and discussed. 

* Monohar v. Ananta —17 C. W. N. 802. 

* Bam V. Jawaher —12 0. W. N. 899=^7 0. Xj. J. 72. 

* Bhupendra v. Bunst—40 Cal. 870. 
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From what has been stated above it is clear that Summary of 
the transfer by a raiyat of a non-transferable occupancy recent 
holding is operative «« the landlord in all eases in ^ 

which it is operative against the raiyat, provided the 
landlord has given his previous or subsequent consent. 

Where the transfer is a sale of the whole holding, the 
landlord, in the absence of his consent, is ordinarily entitled 
to enter on the holding; but where the transfer is of a 
only of the holding, or 7iot hy way 0 /the landlord, 
though he has not consented, is not ordinarily entitled to 
recover possession of the holding, unless there has been (a) an 
abandonment within the meaning of Section 87 of the Bengal 
Tenancy Act, or (b) a relinquishment of the holding, or (c) 
a repudiation of the tenancy. Whether there has been a 
relinquishment or repudiation or not depends on the subs¬ 
tantial effect of what has been done in each case.^’ This is the 
way in which a recent Full Bench of the Calcutta High 
Court has, after a full consideration of the whole question, 
summarised the law on the subject^. 


V. Landlord^ consent validates transfei. 

Ordinarily the only persons interested in impugning Consent of 
the validity of the transfer of a non-transferable occupancy 
holding are the occupancy raiyat and the landlord. Where 
the form 'r transfers the holding and the latter consents to the 
transfer and accepts the transferee in place of the former 
tenant, there can arise no difficulty in the way of giving effect 
to the transfer. And it is perfectly clear from the authorities 
that the transfer of an occupancy holding which is not , 
transferable by custom or local usage may be validated by 
consent of the landlord®. 

Such consent may be either express or implied. Con- Express or 
sent is express where the landlord actually agrees to the i^pbed. 
transfer and recognises the transferee as his tenant in place 
of the original tenant on the holding. 

But the consent may be impdied. The landlord, by his Landlord 
own acts and conduct subsequent to the transfer, may be ^estoppel'*^ 
afterwards estopped from denying the title of the transferee, to recognise 
^\l\xa receipt of rent hy a landlord from the transferee of transferee. 


^Dayamayiy, Ananda—20 G. L. J. 52»18 0. W, N. 971=42 Cal. 
172 P. B. 

^Badha y, An(^^nda—8 0. W. N 236: Jogan v. Pomn—S 0. W. N, 
172: 8ibo v. Raj—8 0. W. N. 214 followed m Hari y. Udoy—8 0. L. J. 
261 = 12 q. W. N. 1086. 
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transferee. 
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a holding not transferable by custom will validate the trans¬ 
fer so as to give the purchaser a right of occupancy. For 
the acceptance of rent from the transferee means the 
assent of the landlord to the transfer ^ But in order that 
the doctrine of estoppel might apply it must' appear that 
the zemindar was fully aware of the fransfer and that 
the rent was received with such knowledge^. Thus the 
payment of rent marfaUwary confers no raiyati title on 
the marfaUioar^, Receipt by landlord of rent from the 
transferee not on his own account, but as an agent of the 
transferer is not a recognition of transfer^. When rent 
is taken from a purchaser as Sarbarahhar the purchaser 
is not recognised by the landlord as his tenant®. These 
decisions, as pointed out in a recent case®, have been based 
on very sound principles, for a landlord cannot refuse the 
rent of a holding merely because it is not paid by the 
tenant personally^ and it would be inequitable to say that 
the receipt of rent from a third party acting as an agent 
of the real tenant is tantamount to the recognition of the 
creation of a new tenancy in the name of the actual payer. 
In such cases the insertion of the name of the old tf uant is 
good evidence of the intention of the landlord not to accept 
the transferee as tenant. But, where the rent receipts did 
not describe the transferee as tenant, but described the rent 
paid as rent of the holding and the person paying as the 
occupier of the holding and as paying rent on his own account, 
it was held that there was a sufficient recognition of the 
transferee as tennat^. So, when the landord received rent 
from the usufructuary mortgagee in possession and gave 
him receipts wherein the* payment of rent was expressed 
to be through him as the motgageef^ it has been held 
that the landlord recognised the transfer and was not entitled 
to recover khas possession®. In these cases it is not 


^Nobo V. Ktiahna —W. R. Sp. (1864) Act X 112: Mritunjai y. 
Oopal —10 W. R. 466; Bharat v. Gawya—14 W. R. 211; Alexander y. 
Dwarhanath —26 W. R. 320: Amin y. Bhairo —22 W. R. 493; Hamid 
y.Aehmat-^\l C. W. N. ClXVIIl. Dwarhanath y, Tarini—bO. L. J. 
294=11 C. W. N. 513 = 84 Cal 199. 

®Gour V Rameswar —6 B. L. R. App 92. 

^Khudiram v. Bukhini —16 W. R. 197 Kurani y. Sajani —12 
C. W. N. 639: Gour y, Rameswar —6 B. L. R. App. 92. 

*Ba8omoy v. Srinath —7 C. W. N. 132: Digbijoy v, Ata —17 0. W. N. 
166 : see also 6 below. 

^Rasomoy y. Srinath—7 0. W. N. 132; Deb v. Baidya —14 O.W.N. 68. 
^Debnarian v. Baidyanafh —14 0. W. N. 68. 

» NabahumaH v. Behari—li 0. W. N. 866 PC. = 34 Cal. 902 
P0.=6C L. J. 122 PC. 

•Bardda v. Hemlata--13 C. W. N. 833=10 0. L. J. 610 

reversing Barada v. Hemlata —13 C- W. N. 242. 
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unreasonable to hold that the landlord accepted rent from the 
transferee with full knowledge of the transfer and cannot 
subsequently be allowed to repudiate him as a tenant. But, g^garau 
as pointed out by Jenkins C. J.:—‘‘ the courts have yielded marfat- 
too freely to the temptation of being blinded to realities receipts, 
by the words Murfntdar and Guzraidar and so the true 
facts have suffered * * * * there are expressions in the 
eases which would suggest that where these words appear no 
recognition can be inferred. I think however each case must 
be determined on its awn circumstancesy and the court should 
determine in each case whether or not, on a consideration of 
all the facts—not merely by giving undue weight to the word 
used—a legal inference is or is not to be drawn that there has 
been a recognition establishing a relationship of landlord and 
tenant between one who has paid and another who has 
received rent for a number of years 

In one ease the Court went so far as 10 hold 
payments to a gomasta and receipt of lent by him on behalf 
of his employer were not binding on the landlord^. But gomastaif 
as was pointed out by Mookerjee J. of the Calcutta High 
Court:—‘Ht cannot be laid down as an inflexible rule of law ' 

that the landlord is not bound by the act of his gomasta in 
recognising the transferee of an occupancy holding. This 
would clearly depend on the authority of the gomasta. If he 
acted within the scope of his authority, there is no reason 
why the Zemindar should not be bound by his acts, and the 
acceptance of rent by him from the transferee will be a 
sufficient recognition of his status as tenant of the transferred 
holding. The question of the gomasta^s power to bind his 
landlord must be decided on the particular facts of each case. 

The burden of proof, in the first instance, is on the Burden of 

landlord to prove the extent of authority of the gomasta 

as a matter peculiarly within his knowledge (Section 

106 Indian Evidance Act).’’® Where the transferee proves 

that he has deposited the rent of the disputed holding and 

that the deposit has been withdrawn by the landlords’ agent, 

he has discharged such onus as lies upon him. It is 

then for the landlord to shew that the withdrawal was 

outside the scope of thef agents’authority.'^ W^here, therefore, 

a gomasta accepted rent from the transferee, and the landlord, 

till suit, did not repudiate the act of his agent, nor did he 

^Prahhdbati v. Taihutunessa —19 O.L.J. 62.j 

^Bhajahari v. Aka —16 W.B. 97. See also Beni v. Oohardhan —6 
O.W.N. 823. Beni v. Bamdhan —10. O.W.N. 216. Jagadiswar v. 

Joymani —26. Oal 633. Peari v. Qopal. —26 Oal 631. 

^Saduman v. Behari —16 O.W.N. 963 

*Matihari v, Ltichmi —36. Ind Gas 81. (Cal). 
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offer to refund the money reeiev^d on his behalf by the agent 
of which presumably he enjoyed the benefit during several 
years—it was held that under such circumstances the court 
may reasonably draw the inference that the act of his 
agent is within the scope of his authority. The Court may 
also in the alternative draw the inference that, as the land¬ 
lord has acquiesced in the act of his agent for a number of 
years, it is no longer open to him to repudiate it, even 
though it be a fact that the agent act 3 d beyond the scope of 
his authority. Where, therefore, the gomasta accepted rent 
from the transferee of ^jote and the landlord failed to show 
that he acted beyond the scope of his authority. Held that 
the fact constituted sufficient recognition of the transferee 
by the landlord^. But the Patna High Court has taken an 
entirely different view of the matter. Thus Chapman, J. of 
the said Court in a very recent case has observed:— am 
not prepared to assent to what was^ said in that judgment' 
regarding the question of burden of proof. “Ordinarily 
the duties of the gomasta are merely the collection of rent 
and the granting of receipts for rents paid.^’ He is held 
out as having only a limited authority to give receipts on 
behalf of the landlord. A person dealing with such an 
agent is bound to assure himself that the limits of his 
authority are not exceeded. In the absence of any evidence 
that he (is) actually and ostensibly vested with wider 
authority, the presumption (is) that the granting of 
receipts by him (is) not binding on the landlord as a 
recognition of a transfer. In order to rely upon a receipt 
granted by a landlord’s gomasta as evidence of recognition 
by the landlord of the transfer of a holding, it is 
necessary for the transferee to show that the gomasta^s duties 
actually and ostensibly included at least some of the duties 
of management. And Roe, J. in the same case points 
out;—“The suggestion that it should be presumed 
until the contrary is proved that a go rasta has power to 
recognise transfers on behalf of the landlord, loses sight 
of the fact that the right to veto such transfers is not 
only one highly prized by the landlord but one from 
which a considerable source of income may be derived. 
It is idle to suppose that the landlord would oixlinarily 
delegate to a gomasta power to sanction transfers with 
the inevitable result that the salami would be paid to the 
gomasta oi to the landlord.”^ And Chamier, C.J. 

of the same Court in another case in which the rent was 
received by the Patwari (whose position is similar to 


^Sadumon v. Behari —16 C. W. 963. 
*Janki y, Thcdcur—2 P. L. J. 221. 
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that of a gomasta) observed:-*—position and duties of 
a pativari are well-known. He is a poorly paid underling 
employed only to collect renU due to his master and to grant 
receipts for the same. His implied authority would extend 
to all subordinate acts which are necessary or incidental 
to his express authority. It is not suggested that he has 
authority to manage any part of the property. In my opinion 
it is not within the scope of authority of a rent-collector 
to consent on behalf of his master to the transfer of an 
occupancy holding. That is an important act to be performed 
only by a person having some at least of the powers of a 
malinger, I cannot accept the suggestion that it lay in 
the landlord to prove that the patwary had not authority 
to consent to the transfer. Landlords would be in a very 
difficult position if it were held that the patwary and 
under-lings should be presumed till the contrary is shewn, 
to have the power to sign away their master’s right” 

Where the rent from the transferee of a non-transfei*able Receipt of 
occupancy holding was accepted by the thicadar to whom 
the landlord had let out the land as middleman landlord, it 
must be held that the thicadar has recognised by his 
conduct and acquiesced in the transfer, and the superior 
landlord having put the thicadar in the position in which 
he had done, is bound by his action and conduct.® 

The power of the karta of a joint Hindu family, as 
described in the leading ease on the point noted below® ami y 
includes the power to recognise or consent, on behalf 
of the joint family, to the transfer of an occupancy hold¬ 
ing held by a raiyat under the joint family as landlords 
and not transferable without their consent duly given by 
themselves or on their behalf.** 

The same result will follow from the landlord having Recognition 
allowed sums paid into the collectorate as rent by the byllandlord. 
transferee to be carried to his credit^. Similarly acceptance of 
rent deposited by the mortgagee as such without protest even 
for one occasion amounts to recognition. Even . acceptance 
under protest would operate in favour of the payer as a waiver 
of any forfeiture incurred, and the protest under which the 
landlord receives i^ent deposited by a mortgagee of a holding 
does not make the receipt non-the-less a receipt of rent 
from the mortgagee®. The question when the withdrawal by 

‘ Wyatt V. Sheo —36 Ind Oas 777 (Pat) = 1 P. L. J. 414. 

^Bhagloo v. Mahadeo —36 Ind Oas 283 (Pat.) 

^Chackun v. Paran —9 W. R. 483. 

*Oalapadi v. Purno —21 0. W. N. 774. 

^Ham V. Daahohhuja —18 W.R. 196; Oodadhar v, Kshetra —7 W.R. 460. 

^Motookdhari v. Jugdip—21 0. L. J. 261 — 19 0. W. N. 1319 following 
Kali V. FuMle^d Cal. 843 : see also Baroda r. Bemlata—lZ 0. W. N. 242. 
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the landlord of deposits in court, of money due under a rent 
decree before and after the sale in execution thereof amounts 
to recofirnition will be dealt with hereafter. The landlord 
suing the transferee for compensation for use and occupation 
and not asking for his ejectment must be taken to have 
recognised the transferee.^ Such a suit is treated as a suit 
for rent. But. a demand to give up possession coupled with 
a demand to pay the produce of the land or the price thereof 
is not a demand for rent, and cannot be regarded as a 
recognition of the person from whom the demand is made 
as his tenant®. S > the fact of the landlord having made the 
transferee a party to a suit for rent and accepted a decree 
against him jointly with the original tenant amounts to 
recognition of the transferee.® Again, when a third party 
had purchased the jote from the tenant and the landlord 
assigned his mortgage on the same to him with full 
knowledge of his purchase and of the fact of his taking the 
assignment in order to perfect his title which was not valid, 
unless recognised by him, the landlord is estopped from 
denying that the purchaser had acquired a right to the 
jote.^ Where the plaintifp, the mortgagee of an occupancy 
holding, obtained a decree on his mortgage, and purchased 
the property at the sale in execution thereof. He then 
settled the amount of nazar-ana, paid a part of it to a 
co-sharer landlord (defendant No. 6), took the settlement 
from the other co-sharer landlords and went to defendant 
No. 6 to have the settlement from him on payment of the 
balance of the nazar-ana^ but was told that the land had 
already been leased out to defendant No. 1. Thereupon 
he brought the suit for recovery of the holding. Held — 
that the rule of estoppel contained in Sec. 115 of the Evidence 
Act was particularly applicable to the facts of the case, 
that the consent of the landlord to the purchase of the 
plaintiff gave the latter a complete title and he could not be 
ousted by the landlord by any subsequent action of his.® 

Consent must TJie consent must be by the whole body of the land- 

lord. 


Mbdul V. Rajendra--lZ 0. W. N. 636. 

*Deonandan v. Meghu—6 C. L. J. 181. 

^Ram V. ATmlina— 23 W. B. 108 : Mahomed v. Chandi — 7 W, R. 

250. 

*Mahe8h v. Mahaiaj — 17 C. W. N. 70 . Svshila v. Indu —18 Ind, 
Gas. 328. 

“Han V. Ram —14 Ind. Cas. 28. 

^Stdturddin v. Hemangini —16 C. W. N. 240. Rampini’s Notes on 
188 B. T. Act. 
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What the effect of 'consent or settlemeni hy Content of 
sharer landlords is has led to a sharp difference of judicial 
opinion. As pointed out by Coxe J. in a very recent case :— j^g effecfT” 
It is perhaps somewhat unfortunate that such settlement 
should be recognised at all. They lead to continual disputes. 

It is physically impossible to let an undivided share of a 
field to a raiyat for actual cultivation, and to let the whole 
field is an unwarrantable invasion of the rights of the 
co-sharers. It must however be admitted that such settle** 
ments are common.’’' But where some of the joint landlords 
have assented to the transfer of a non-transferable occupancy 
holding or subsequently recognised the transferee, they ari 
not entitled to dispute the title of the purchaser or to eject 
him. The effect of a recognition of the tenancy of the 
transferee by some of the co-sharers would obviously' 
to subdivide the holding against the will of the* oth^# 
co-sharers.® A settlement bj'' a co-sharer landlord doCS confer 
a right with regard to the share of that landlord. Therefore 
a transferee of a non-transferable occupancy holding who 
afterwards obtains a recognition from some of tb( co-shares 
landlords acquires a good title with regard to the share df 
those landlords and as such has the right to joint possesSidti 
of the holding.® But the co-sharers could not by theif 
recognition affect the interest of the remaining co-sharersJ 
They are entitled to eject the jourchaser from their shares only 
and to recorder joint possession. But if they sue to eject him 
from entire holding on the footing that he is,a trespasser, 
a decree for joint possession ought not to be made in their 
favour,® The recognition by a co-sharer may not as such 
prevent the other co-sharers from effecting a subdivision of 
the holding.^ 

Regarding the effect of the landlord’s consent on the 
right of the transferee there appea -s to be a conffiet^of com^t.ol 
judicial opinion. According to some cases > eVen if 
Zemindar consented to the transfer, the transferee would ® ’ 
thereby merely acquire a new jote on tht same term as the 
original tenancy was held®, and when the landlord recognises 
the transfer it is open to him to recognise it on the footing 
that it is or is not the subject of an occupancy right® and m 
a sale of the holding in execution of a decree for arrears of 

^Rqjah v, Dtna—19 C. W. N. 1306. 

^Hossein y. Fakir —10 0. L. J. 618. 

* Umar v. Jadu —32 Ind. Cas. 865. 

*Mohained v. Canada —32 Ind Caa 677. 

*Tara v. 8urJo —16 W, R. 162 j Hyder v, Bhuhendro —17 W. R. 179. 

^KaZini v. Pitlniant—16 0. L. J. 388—16 0. W. N. 421, Pet Stephen J, 
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rent a /resk tenancy must be regarded as having been entered 
into between the auction-purchaser and the landlord when 
the latter put the holding up to sale and the former pur¬ 
chased it^. This view appears to have been taken by 
Mookerjee J. also in a recent case in which the transferee 
on his recognition as a tenant agreed to pay an enhanced 
rent in contravention of S 29 and it was held that inasmuch 
as the holding has not been transferable^ the transferee was 
not an occupancy raiyat and consequently there was no rent 
payable >y him which was enhanced.^ If the consent on 
the part of the landlord be regarded as a new settlemt^nt in 
favour of the transferee, the supposed new settlement would 
not vest in the transferee any right of occupancy ; it would 
be the creation of a new holding with the transferee as the 
tenant for the first time. But, as pointed out in a later case, 
at the date of the sale (in execution of a rent decree) what 
is sold is the original holding and it therefore carries with 
it all its incidents.^ The lease is a subsisting lease and the 
auction-purchaser bought it subject to all its terms and 
incidents^. And as the holding passes to the purchaser,, 
the occupancy right which attaches to it also passes along 
with the same to the purchaser. And in the case of a 
voluntary sale, when the landlord recognises the transfer, 
he recognises the transfer of the existing occupancy right 
as a valid transaction^. 

VL Transfery without such consent, whether 
void or voidable. 

The next question to determine is whether, when a 
transfer of an entire non-transferable occupancy holding 
takes place the transaction is in law void or voidable ; if 
voidable, at whose option. It is almost elementary that if 
a transaction is void no right in favour of either party can 
grow under it, nor can it form the foundation of any 
estoppel.^ It is not necessary to have it set aside; its 
invalidity may be set. up whenever it is sought to be 
enforced. It is incapable of being confirmed or ratified.^ 
If, however, the transaction is voidable it is valid and 


V. Troilokhya —26 Gal. 316 (323) Per Rampini J. 
*8arat v. Sham —16 0. L. J. 73. 

^Raj ▼. Panna —30 Cal. 213, Dissenting from 6 last page. 
*L(d y. Manmahta —32 Gal. 288, dissenting from 2 above. 
*Har% V. Udoy--8 C. L. L. J. 261 = 12 C. VY. N. 1086. 
^Mohori V. Dharmdas —30 Cal. 639. 

^Beni v. Dvdh —27 Cal. 166. 
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binding upon the parties and persons deriving title through 
theim, whether by descent^ purchase or otherwise, until 
avoided. It is perfectly clear und^r the authorities that the 
transfer of an occupancy holding which is not transferable 
by local custom or usage may he validated by corisent of the 
landlord.^ When the landlord recognises the transfer as ^ 

valid he recognises the transfer of the existing occupancy 
right as a valid transaction. If it had been a transaction landlord, 
absolutely void^ as being opposed to law, no amount of 
consent on the part of the landlord could have validated it. 

It follows, therefore from these premises that the transfer 
of an occupancy holding which ii not transferable by local 
custom or usage is not a void transaction. It is only void^ 
able and that at the instance or option of the landlord only^ 
the usual ground upon which a voidable contract between 
persons competent to contract may be avoided being,out 
of the question in such a case.^ The question of noh*^ 
transferability cannot be raised by any person other than 
the landlord ; in other words, it may be i*aised between the 
landlord and the tenant and not between the tenant and 
^he transferee^. The transferee having purchased the , 

tenant right, whatever its precise nature, it has a market 
value and is capable of being recognised by the landlord. 

He has therefore a right to be protected in the enjoyment 

of his purchase against all the world, except possibly the 

landlord.^ And though the landlord may not recognise 

him he has a subsisting right. The landlord may not 

recognise the right but the right transferred cannot be 

denied.^ These remarks apply only t) cases where the 

whole holding is transferred by sale. But where only ^ 

part of it is sold or where the transfer is not by way of sale^ 

but by mortgage, the transfer is not voidable at all 

even at the instance of the landlord himself. The transfer 

not being a void transaction, it is binding between the 

parties, viz. the transferor and the transferee, and all person^ the 

claiming through them, and its invalidity cannot be set .up partiee. 

by the occupancy raiyat or any person claiming title through 

him. 


^Radha v. Ananda —8, C. W. N. 285; Jogun v. Ponhun—8 C. W. N 
172; 8iho V. Roi— 8, C. W. N. 214. 

•Hari V. i;doi/~-8 0. L. J. 261 = 12, 0. W. N. 1086 reversed in la 
G . W. N. 937 thoagh on different ground. 

^Amhika v. Aditya—6, 0 . W. N. 624. 

^Baaarat v. 8ahulla—2, 0. W. N. OOXXIX ; Amhika v. Aditya^, 
C. W. N. 624 ; Parain y. Dinahandhu —9 0. L. J. 82n, 

^Brahmadeo v. Bam —16 C. L. J. 139. 
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TIL The Right of the transferee as against the landlords 

i The question still remains what is the position , of the 
transferee without title as against the landlord, be he a pur- 
chaser of the whole or a portion of the holding or a mortgagee, 
when the original tenant continues even after the transfer to 
iQaintain his former relationship with his landlord? Can 
the landlord sue him in ejectnient over the head of the 
tenant, who, in the conditions supposed, has not abandoned 
bis holding ? The right of possession being in the tenant, 
a suit in e^'ectment can lie in such cases only at the instance 
bf the tenant, and he, it may he noted, may be precluded 
by estoppel or by the terms of the transfer from exercising 
that right. However that may be, it seems to be impossible 
on principle to hold that the landlord can sue the transferee 
im ejectment, when the abandonment by the transferer (the 
original tenant) is not made out. The observations of their 
Loidships in the cases noted below S so far as they go, 
support this view, though the question did not arise in these 
bases and was not decided in them. The point actually 
arose un a case in which it was held that the landlord, thougn 
bound • to recognise the subsisting tenancy of tlie transferor, 
could yet treat the transferee as a trespasser and recover 
a decree for possession as against him.* This view of 
the law would enable the tenant to collude with the land* 
lord to defraud the transferee, and a decree in favour of 
the landlord for ejectment against the transferee only, when 
the transferor is maintained in possession, is practically 
useless, as there is nothing to prevent the transferor from 
putting the transferee back into possession as often as the 
transferee is elected at the instance of the landlord. If the 
the landloi'd has any cause of action at all against the 
transferee it appears at most to be for a declaration that 
transfer is not binding on him.^ This wss the state of 
the law before the F. B. decision which has laid down that tbe 
q[uestion dfepends upon whether there was (a) an abondonment 
within the meaning of Sec. 87 B. T. Act or a relinquishment 
of the holding (i,e, a surrender of it within the meaning of 
Sec. 86 B. T, Act) or a repudiation of the tenancy.^ To decide 


Vi / ^J^alinath v. Upendror—24, fal. 212=1 C. W. N. 163 (166). Nadhu 
V* Kartick —9 0. W. N. 66 (60). ISathur v, Qanga —10 0. W. N. 1083. . 

Cl ‘Dina Vi 9 0, W. N, 379 followed in Uadan v, Mahima^BS 

Cal. 657. ' !> 

^Quzaffer v. Dalglieah—l 0. W. N. 162. See also Durga v. Doula^ 
JbC. W/J^.. 160 .. .. 

*Dayamoyi v. 20 0. L, J. 62 F. B.=42 Oal. 172 F. B.« 

18 0. W. N, 971. 
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whether there is one or the otber, it must be borne in mind 

that there is a fundamental distinction between the transfer Bistmetioa 

of the lohole and a part or by way of an out*and*ofit between 

sale or a pure mortgage of the holding, so far as regairdls 

the I’espective rights of the landlord and the transferee are parfc,^ ^ 

concerned. As has been already pointed out, where a tenant 

has transferred his entire holding which is not transferable 

and has surrendered possession thereof to the transferee, he 

is considered in essence to have abandoned the holding, the 

tenancy is considered to have terminated, and the landlord 

becomes entitled to re-enter on the same. The purchaser, 

who is in possession of it by virtue of his purchase, is in ean re-enter; 

possession without any title which is valid as against the In latter, 

landlord, and cannot therefore retain pos ession as against ®**^*^' 

him. The landlord, therefore, is entitled to enter on the 

holding by ejecting the transferee as a trespasser. Where 

on the other hand, the transfer is of a part only of the 

holding^ or ^lot by ' way of sale (but by way of mortgage 

and the like) there is no abandonment of .the holding 

in the eye of the law, and the landlord is not entitled 

to recover possession thenof. The tenancy still subsists 

and interposes a barrier between the purchaser and the 

landlord.. The purchaser therefore is entitled to retain his 

possession even as against landlord,^ and the landlord is 

not, therefore, competent to create a valid occupancy holding 

in favour of another* in such a case. 

There was a considerable difference of opinion upon the DisposBession 
question whether in the case of a tmnsfer of a poUion of an 
occupancy holding, such transfer not binding the landlord, ^ 
unless made with his consent, the transferee can by suit 
recover possession from the landlord who has forcibly dis¬ 
possessed him. There is a distinct authority for the proposi¬ 
tion that the mere fact of the purchaser having once had 
possession, would not entitle him, as against' the landlord, fo 
recover possession in a suit not under S9 of the Specific Belief 
Aet. As against the landlord, he must shew some title. And 
as the transfer is not binding on the landlord, he is unable to 
shew a title on which he could claim to be re-instated in 
possession^. But, it was pointed out in a later case that it 


» Pwma V. Chandm^23 C. L. J. 804 P. B.=20 C. W. N. 686 P. B. 

• Xalim y, Macl€an^24, C. L. J. 113. 

, Kuldip y. Oillanders —26 Oal. 615. Distinguished in Binodini y. 
Peary—8 C W.N. 66: Asgar t. Asdhuddin —9 O.W.N. 134: J^amaletwari v. 
Hurhallav —2 O.L.J. 869: Ashok v. Karim —9 O.W.N. 843 ; Oou/ y. Tarojad 
•^8 O.L.J. 161 (suit against tenant not landlord) followed in Manada y. 
ifadhii—unreported S.A. 628 (1901). 
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was no authority for the proposition that a purchaser ^ of a 
portion only of a jotegets no title at allj, and the principle 
stated above seems hardly to be consistent with the principle 
laid down in several other eases that where an occupancy 
miyat transfers a portion of his holding but remains in 
possession of the remainder and pays rent for the entire 
bolding, the tenancy subsists and there is no abandonment of 
the entire holding which alone can entitle the landlord to 
eject the transferee. 2 It follows that so long as the trans¬ 
feree of a portion of a holding can remain in possession, he 
can shelter himself under the title of his transferor^ the 
occupancy raiyat, and the landlord cannot evict him by 
process of law. If however, the landlord could, by any 
means, prevent his getting into possession, or, when he has 
got into possession, could oust him by force the transferee 
had no remedy at law by suit against the landlord. This is 
no doubt somewhat of an anomaly and puts a premium upon 
violence, the landlord being tempteJ to take the law into his 
own hand®. The matter was consequently referred to a 
Full Bench, which has recently decided that the purchaser 
in such a case can recover possession by suit^. 

In most of the cases of the transfer of a non- 
transferable holding, the transferee remains in possession 
of it, and pays rent to the zemindar, though in the name of 
the original tenant, the transferor. In such cases, when he 
has been in possession for more than twelve yearSy the question 
may arise whether the transferee has not acquired a title to 
occupy the holding as an occupancy raiyat by reason of hjs 
possession over twelve years and by the assertion of a right to 
possess it as such a raiyat adversely to the landlord for more than 
twelve years, and whether the landlord's suit to recover hhas 
possession of the holding from the transferee may not be 
barred by time under such circumstances. It cannot now be 
denied that a limited interest in land may be acquired by 
adverse possession. The possession of a limited interest in 
immovable property may be just as much adverse for the 
purpose of barring a suit for the determination of that 
limited interest, as adverse possession of a complete 


' AshoJe V. Karim — 9 C.W.N. 843. 

^ Kdbil V. Chandra, — 20 Gal. 690; T)urga\. Voula —1 O.W.N. 160: 
Ouzaffar v. Dalglish — 1 C.W.N. 162 ; Kamaleshwari v. Harhulla — 2 O.L.J. 
869. 

• Referring Jndflrmenfc Per Chitty & N..Chatterjee, JJ. fn 18 C.W.N. 
971. F.B. 978.— 20 C.L.J. 62 F.B. 

* Dayamayi v. ilnanda— 18 O.W.N. 971 F.B.-20 C.L.J. 62 F. B. over- 
raling Kuldip*a case—26 Cal. 615. 
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interest in the property operates to bar a suit for the 
whole property; but such adverse possession of a limited 
interest, though a good plea to a suit for ejectment, is 
goodj only to the extent of that interest. The nature 
and effect of possession must depend upon the nature 
and extent of the rights asserted by the overt conduct 
or express determination of the person relying on it; 
.and there can be no acquisition by adverse possession of 
an absolute title when nothing but a limited interest has 
been asserted Where the transferee not only does not 
repudiate but expressly admits the title of the landlord 
and alleges a settlement from him, his possession conse¬ 
quently has never been adverse to the extent of the 
entire interest of the owner ; if as a matter of fact he never 
obtained settlement, he may have acquired the status of 
tenant by the assertion of such limited title and possession 
in that character for the statutory period, and his possession 
will be that of a person who has actually obtained a settle¬ 
ment from the owner®* When, therefore, a transferee 
takes possession of the land within the Zamindari and pro¬ 
fesses to do so in the character of a tenant, the landlord is 
dispossessed in a limited sense, in other words, he is deprived 
of actual or khas possession of the lands, His title to 
recover actual possession would be barred, although, his title 
to recieve fair rent would not be barred, the possession of 
the transferee, so far as the latter right is concerned, having 
never been adverse, and the transferee under such circums¬ 
tances acquires by prescription the limited interest which he 
set up viz the interest of a tenant Thus where the 
landlord sues to recover possession of the holding from the 
transferee who has been in possession of it for about thirty 
years on the ground that the tenancy which existed in favour 
of the original tenant (transferor) has come to an end 
whether by reason of abandonment or by forfeiture (by the 
transfer) which occurred very many years more than twelve 
prior to the commencement of the suit and the transferee 
met him by the production of rent-receipts, extending over 
the same period, shewing receipt of rent paid by his prede¬ 
cessor (and himself) but which were all Marfatwari (or 
Ouzaratwari) receipts, in which the name of the original 


^Ichharam y, Nilmani—7 C.L.J. 499= 12 O.W,N. 636*36 Cal. 473. 
following Ishan v. Ramranjan —2 0. L. J. 126 Paktpo v, Sudharam —8 
C.L.J. 667. 

• Debnarian v. Baidyanath^X4» C. W. N. 68; Tarak v. Hariah 16 
0. L. J. 648: Protap v. Biraj —19 C. L. J. 77. 

* Moti V. Kalii^l9 C.L.J. 321. 
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tenant was entered as being: thG^tenant and the purchaser’s 
as marfatdar (or gnzaratdar), it has been held that the 
Statute of Limitation bars the suit^ so far as it seeks posses¬ 
sion, and the only way of over-coming this bar would be by 
establishing a case within S 18 of the Limitation Act, but that 
there was no complete extinguishment of the plaintiff’s title, 
and the Statute Limitation only operates to create a limited 
interest of the tenancy in favour of the purchaser 
Here the transferee has been openly in possession of the 
land ever since the purchase for more than twelve years and 
no circumstances exist which attract the operation of S 18 of 
the Limitation Act. It may here be pointed out that tb^ 
law stated above has been held applicable to a defence to an 
action for ejectment but it has not yet been deceided wbethet 
it applies to a case where the purchaser in occupation comes 
before the court and asks for a declaration that he has 
acquired the status of the holder of a non-transferable 
osccupancy holding 

As against the landlord who insists upon the right tP 
refuse to recognise a transfer of an occupancy holding 
which is not transferable without his consent, and who has 
not so conducted himself as to be estopped from asserting 
that right, the transferee acquires nothing at all. 

In the case of an unauthorised alienation, the land«* 
lord is entitled to recover khas possession of the holding by 
ejecting the transferee. A tenant is not a necessary party 
to such a suit, when he is no longer on the land and if 
he is made a party he is entitled to ask for the dismissal of 
the suit as against him on the ground of want of cause of 
action. When the holding is under several co-sharers, it is 
not necessary that all the landlords must join together in 
bringing the suit, S 186 B.T. Act being no bar to a suit being 
brought by one of them singly, as it is not a suit-under 
B.T. Act. Such a suit should be brought within IZ years and 
where the right to possession accrued long before IZ years 
of the commencement of the suit, such a suit is barred unless 
the plaintiff makes out a case under S 18 of the Limitatioia 
Act ' 


.} Prahhabc^H^y^ Taihutnnness —19 0. L. J. 66=17 d.W.N. 1088. 

1088 followed in Panchkari v. Maharaj^l9 C. W. N. 136. 

* Nabin v. Nilhamal —36 Ind. Cos. 11. 

» Bam V. Jawahir^^ O.L.J. 73: Chand y Barmni^VJ C.W.N, 1106.' ^ 

♦ Prahhahati v. Taibutunneasa —17 O.TT.N. 1088. 
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Fill, fifed of snrrendeii or abandonment of holding by 
raiyat after transfer. 

We have already seen that where the sale is of a part only Landlord’s 
of the holding, the landlord, though he has not consented, hardship on 
is not ordinarily entitled to recover possession of it unless by^rajyat* 
there has been an abandonment, a relinquishmenty or a repndia- 
tiony of the tenancy. The strict application of the law as thus 
interpreted in these decisions, has involved very great hard¬ 
ship on the landlord. For the tenant, by retaining a small 
portion of the holding, is always able to avoid the provision 
of the law which, in the absence of custom or usage, 
prevents alienations without the landlord^s consent. In 
order to avoid this, the landlords are ofted found to resort Getting 
to the means of inducing their raiyats to surrender the surrender 
whole or a part of their holdings, either on condition of ^v^d^ng^it 
resettling the same with them or without such condition, and 
then, on getting the surrender, to keep the lands in khaSy or 
resettle them with the original raiyats or third parties ; 
and cases very often arise in which the landlords or their 
lessees then sue the purchaser for ejectment. The question 
we propose to discuss is whether such arrangement is legally 

valid so as to affect the rights of the purchaser of a part Raiyat’s right 

of surrender 
when holding 

The B. T. Act only protects ^Encumbrances secured by a fneum-^ 
registered instrument.”^ brances. 

What is meant by Encumbrance^ is not defined in that Meaning of 
section but the following definition of the word is given ^“curabrano 
elsewhere and for a different purpose viz, ^^any lien, 
sub-tenancy, easement or other right or interest created 
the tena7it on his tenure or holding or in limitation of his 
own interest therein^^^. In the Transfer of Property Act, IV 
of 1882 where the word is also used but no definition of it 
given, the meaning attached to it in the English 
Conveying Act of 1881 has been accepted, namely 
“a mortgage in fee or for a less estate, and trust for 
securing money and a charge of a portion annuity or other 
capital or annual sum”® and that meaning was accepted 
for the purpose of this section in a reported case.^ 


of the holding 


» Act VIII of S 86 (b). 

• Act VIII of 1886. S 161. 

» 44 and 46 Viet. 0 41 S 2(VI1). 

* Tomizuddin v. Khoda II, O.L.J., 162** 14 O.W.N. 229: Askar v. Gopi 
—^18. C.L.J’., 267. Zamiz y, Bisseswari —25 O.L.J. 480. 

36 
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From this it is clear thg{|; though a mortgage or a 
sub-lease by the tenant may be an incumbrance within the 
meaning of the section and so protected, the sale of a part 
of a non-transferable occupancy holding is not so, in 
as much as the holding being non-transferable, the li^hitation 
of the interest of Ihe tramferoTy so far as the transferred portion 
is concerned, amounts to an absolute extincHon of Ms right 
in it, as between himself and the transferee^. Further, the 
word incumbrance here means an incumbrance which is 
binding between ihe tenant and the incumbrancer and not 
one which is binding on the landlord^, Therefore, to come 
within the protection, it must not only be shewn that a 
sale is a valid one but the validity of that sale and the 
resultant interest arising therefrom must be limited to the 
position of the transferor and the transferee, and not to the 
position of the superior landlord ^. 

The unauthorised purchase of a portion of the holding 
cannot therefore create an incumbrance on the tenancy, since 
it is in no way binding on the landlord and the tenant has 
parted with his interest out-right, though he may not haVfe 
got rid of his obligation to pay the full rent to the landlord**. 
So the protection which the law affords to the mortgages 
and the like transactions by the tenant cannot extend to 
the sale by him of a part of a holding. 

The next thing that is necessary to be considered is the 
effect of the recent F.B, decision. It has been decided by the 
F.B. that where the transfer is of a part only of the holding, 
the landlord is not entitled to recover possession of the holding, 
unless there has been an abnndonmenty or a relinqtdshmenty of 
the holding or a repudiation of the tenancy. This contemplates 
a case where, after the sale of a part only of the holding, 
the raiyat surrenders the whole holding to the landlord and 
the relinquishment of a holding here evidently means the 
relinquishment of the whole holding and not a part of it^. 
And it is only in such a case that the landlord is entitled 
to recover hhas possession of the holding by ejecting the 
purc^ser of the part of it. 

But the whole holding may not be surrendeicd but only 
a portion of it. The 13. T. Act does not render the surrender 
of a j^ar/andits acceptance by the landlord illegal**. The 
part surrendered may be either the part already transferred 


• Tmniriiddin v. Khoda —11. O.L.J. 16=14 0 W.N. 229 ; 

• Mohammad v. I«ab—21, G.L.J. 185. 

» Raniani v Kalimuddi—l^ C, W. N. 1101 
'♦ Zamir v. Bisseswari —26 C. L. J. 480 (485) 

• Act VIH of 1886, S 86 (7) 
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or the remaining portion. » We shall consider these two 
cases separately. And here we have a radical divergence of Conflict of 
judicial opinion—one view is adverse to the rights of the decisions, 
purchaser and in favour of the landlord, the other just the 
contrary. 

Where the raiyat sold a portion of a non-t ransferable (i) 
occupancy holding without his landlord's consent and Sorrender of 
subsequently refused to pay refit for the transferred portion, transferred 
oa the ground that it was relinquished in favour of the ^ 
purchaser and tendered to the landlord the proportionate rent 
due in respect of the remainder of the I.olding still in his 
possession, it is open to the landlord to decline to accept an 
apportionment of the rent (and thereby to recognise the 
division of the hoMing) and to institute a rent suit and 
bring the holding to sale in execution of any decree that he 
may obtain. But this is not' the only course open to him. 

He is also at liberty to accept from the raiyat the amount of 
rent tendered by him for the land he still holds, without 
prejudice to any right that he may have as proprietor in 
respect of the transferred portion. The transfer by the 
raiyat coupled with his subsequent refusal to pay 
rent of the transferred portion, clearly amounts on 
his part to a disclaimer of all his right, title, and interest 
in the transferred portion. If the landlord accepts the 
apportionment of the rent for the portion of the holding 
still remaining in the raiyat^s possession but declines to t 

recognise the purchaser of tlie portion sold as his tenant eject 

and brings a suit against the purchaser and his vendor purchaser, 

for the recovery of khas possession of the portion of the 
lands sold, there is no answer to the landlord's suit. The 
present case is, therefore, clearly distinguishable from those 
cases where after transferring a j)ortion of the holding 

the tenant continues in possesnon of the re > ainder and to 
pay, or, any rate does not deny his liability to pay, 
the rent due in respect of the whole holding. In 
case of that kind it is familiar law that there is no abandon- 
ment or surrender of the holding either as a whole or in 
part.' 

In this view of the law there is no difference where /..v 
one portion of the holding is transferred and the remainder So also on 
is surrendered. Thus after the sale of a portion af his holding surrender of 
an occupancy raiyat may surrender that portion, or the remaining 
remaining portion, or the whole, of the holding to his land- 
lord and upon such surrender the landlord can eject 
the purchaser as a trespasser. 


* Kunja V, Bama —43 Oal. 878, 
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to come to an aj^reement with the raiyat according to 
which he resettles the holding to him after getting 
the surrender from him.. In such cases the question 
arises whether the arrangement is a legal fiction which 
the landlord is entitled to resort to in order to recover from 
the purchaser who has no title as against him or is it an 
act done by the tenant of the landlord in fraud of the pur¬ 
chaser to which the landlord made himself a party’’ ? ^ 

The B. T. Act provides that save in the case of an 
incumbrance existing on the holding nothing in the section 
shall afPect any arrangement by which a raiyat and his 
landlord may arrange for a surrender of the whole or part 
of the holding.*^ The unauthorised purchase of a portion 
of the holding cannot, as we have seen, create an incum¬ 
brance on the tenancy. Further the law lays down :— 
When a raiyat has surrendered his holding, the landlord may 
enter on the holding and either let it to another tenant or take 
it into cultivation himself”^ Holm wood J. in the case already 
referred to observed :—^‘the effect of the Kabuliat is to surren¬ 
der the whole of the original holding and create a new holding 
altogether.”^ So also in the very recent case already referred to 
Nevvbouldt J. observes :—cannot see that this clause is any 
bar to the landlord making a fresh settlement with the 
original tenant after his surrender. Even if the agreement 
to make a resettlement was entered into before the surrender, 
this, in the absence of collusion would not make the sur¬ 
render invalid. There is nothing in the law to provent a 
surrender being made subject to conditions”® 

So far as the landlord’s right is concerned it has been 
pointed out by Holm wood J. in that case :—" the land¬ 
lord cannot eject the transferee as long as the tenancy sub¬ 
sists, but we know of no authority for holding that the landlord 
cannot get rid o ^ the original tenancy by . a valid contract 
legally made with his tenant^ determining the tenancy and 
creating a new one. And though the tenant may be answer- 
able to the purchaser for damages and compensation for 
breach of contract, the landlord cannot be in any way bound 
to protect or recognise any right in the transferee, and 
there is no legal bar to his accepting the tenants^ surrender 

^ Ramoni v. Kalimuddi—VJ 0. W. N. 1101 
» Act VIII of 1886 S 86 (7) 

» Ibid (6) 

* See 1 above. 

® Zamir v, Bmeswari—25 O.L.J. 480; TamiJ v. Brajendra 22 C.W.N. 
967* 


right. 
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of the whole or a portion of the holding under S86 (5) B. T. 

Act. lAirther he has no duty or obligation in relation to 
unauthorised purchaser, and cannot therefore be said to be a 
party to any fraud on the purchaser by the tenant.’^ ^ 

Further —as pointed out by Newbould J:—^^it was 
decided by the F. B. that wiiere the transfer is of a part 
only of the holding, the landlord, though he has not con¬ 
sented, is not entitled to recover possession, unless there 
has been abandonment or (Jj) relinquishment of the 
holding or {c) a repudiation of the tenancy. It may be 
conceded that the relinquishment of the holding means a 
relinquishment of the whole holding, but the whole holding 
has been surrendered. . Tlie part sold was expressly surren¬ 
dered and the taking of a new settlement of the remainder 
of the holding operated in law as implied surrender of the 
remaining portion.^^^ From this it would seem that if the 
whole holding is surrendered the landlord becomes entitled to 
eject the purchaser of the part of it. But Richardson J. 
in a very recent case goes further. Ilis Lordship observes :— Effect of F B 
‘‘I can at present see no reason in principle why the efPcct decision, 
of the surrender of the whole should differ from the effect 
of the surrender of a part. Da^a Moyi^n case does not seem 
to me to cover the question. The effect of the relinquishment 
or surrender of a part is not stated. But it seems consistent 
with the doctrine laid down as to the whole that the 
surrender of a part should also entitle the landlord to 
recover possession of that part.”® Thus, in the case 
noted below, the tenant sold a portion of his holding 
without the landlords’ consent, and then surrendered that 
portion and the landlord settled the surrendered portion with a 
third party and it was held that he could eject the 
transferee. In another case, the tenant, after selling a 
portion of his holding, surrendered that portion and 
executed a habuliat in respect of the remaining portion 
of the holding, it was held that upon such surrender 
the landlord was entitled to eject the transferee as a 
trespasser. Again where the tenant sold a portion of 

the holding to a third painty and then surrendere I the whole 


^Ramoni v. Kalimuddin —17 O.W.N. 1101 

* Tamij y. Brajendra —22 O.W.N. 9Q7 = Zamir v. Bissesswari’^Zb 
G.L.J. 480 per Newbould J. and Woodroffe J. in L.F.A. in 22 O.W.N. 
Kunja v. Bawa—42 Oal, 878. 

3 Daatur v. iSam—22 O.W.N. 072 (979) were all cases for and against 
the view and were fully discussed. 

* Tomwuddin y» Khoda—-'LX OiL.J.16»14 0»W.N.229 
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Contrary 

view. 


Raiyatcant’ 

surrender 

transferred 

portion. 


Landlord 
oant* eject 
purchaser. 


of it to the landlord and took tioin him lease at an enhanced 
rent in respect of the residue, it was held that the landlord 
was entitled to khas possession by eject in transferee. ^ 

This vieAv of the law ignores altogether the right of 
the piircltf^ser to enforce his purchase as against his vendor 
in addition to the right to compensation that he has against 
him. Further, it takes no note of the fact that as the 
tenant after his sale, is divested of all his interests in 
the land sold, he has nothing left to surrender to his 
landlord, and consequently the surrender made by him is 
invalid. This view, therefore, did not commend itself 
to all the learned Judges of the High Court. Thus, as 
observed by D. Chatterji, J. in a very recent case already 
referred to :—'‘It was held by the F. B. that the sale of a 
portion of an occuiiaiicy holding is valid and the landlord 
has no right to khas possession of the land. The mere 
fact of the transfer of a part does not entitle the landlord 
to evict the purchaser, although the sale is not binding 
upon hiJw and he is not bound to recognise the purchaser 
as a tenant. When the tenant sells a portion of liis occupanby 
holding he has no right or interest lejt in the same. He has, 
nothing to surrender and the landlords has no right to eject the 
purchaser. Then there is an amalgamation of these two 
nothings, and at once the landlord is competent to eject 
the purchaser. It is true that the landlord is not bound by 
the sale and can accept a partial surrender; but this 
means a surrender of something which the tenant has 
to surrender. Apart from the meaning of the word 
'surrender* in English law, the word has a meaning as a 
word in the English language, to give up, or resign, or yield 
to the possession of another ; but the tenant has no rigdt 
to give up or resign or yield what he has already sold. 
In this view of the case surrender is a misnomer for the act of 
the tenant and S 86 (5) B. T. Act, even if it applies to part 
surrender (for the clause speaks of surrendep of the holding), 
would not entitle the landlord to take khas possession. 
Cl. (7), whilst it vQnAevsapart surrender by consent valid, 
does not make Cl. (5) applicable to a part surrender. A 
raiyat, therefore, having sold a part of his occupancy 
holding cannot surrender the self same to his landlord 
so as to entitle the latter to take khas possession of the 
said part by ejecting the purchaser.’^ And on these grounds 
his Lordship differed from the two leading decisions in which 


‘ Kunja V. Sama —43 Gal. 878. Tamij v. Brajendra'~r22 O.W.N. ^7» 
Zamir v. Bis8e8wari^25 C. L. J. 480 per Newbould J. 
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the contrary view was taken. ^ , Mookerjee J. also in an earlier 
case doubted the correctness of the contrary view of th(^ law 
and cridcised adversely one of these leading cases. - 

If this view of the law is correct, the landlord is not so also on 
entitled to eject the part-purchaser, even ir he j»ets from the surrender of 
raiyat the surrender of the remaining porlion of the remainder, 
holding. For, though the surrender of the part of the 
holding not transferred is valid, so also the sale of the other 
part of it. And the raiyat has no right to surrender the 
portion he has aiready transferred. And, according to 
F.B. decision, the landlord cannot get khns possession of 
the holding by ejecting the purchaser as the entire holding 
is not and cannot be surrendered. 

The landlord cannot complain that an undesirable person 
is forced upon him as a tenant for it is his own action in 
accepting the surrender which brings him into direct relation 
with the purchaser. To hold otherwise wouhl be to hold 
out a primium to fraud, as it would enable the tenant to 
pocket the purchase-money and deprive the purchaser 
of* his purchase by a mere trickle and the remedy of 
the purchaser against his vendor may be quite illusory. 

As Teunon J. points out;—‘There can be no suggestion 
here that the landlord was himself deceived by the original 
tenant and the landlord aceepied the surrender with full 
'knowledge of the prior sale. And if fraud and conclusion on 
the part of the landlord is essential, such knowledge would 
be sufficient to deprive him of the right to evict. But if the 
landlord took nothing by the surrender fraud collnsioUj or 
knowledge on the part of the landlord becomes immateriaF^^ 

With regard to the arrangement already referred to Keftetfclemonfc 
by which the raiyat on ti-ansfernng a portion surrenders with raiyat 
the whole or a portion of tiie holding to the landlord and 
gets a resettlement from him, it may be observed that such 
arrangement is more often than not, collusive^ done with the 
object of defrauding the purchaser, and therefore ought to be 
looked upon with a suspicious eye. Where a rai}at, though 
he has transferred a portion of the holding and surrendered 

‘ Zamir v. Biaseswnri — 25 O.L.J. 480 per D. Chatterjee, J. difFerin/? 
from Tomizuddin v. Khoda — 11 O.L.J. 16 =14 C.W.N. 229; Romani v. 

Kalimuddi —17 0. W. N. 1101. Ananda v. Gamdayal —22 0. W. N. 965 
li%P. A. per Mookerjee and Woodroffe JJ, Daatur v. Ram —22 0. W. N, 

972 per Teunon J. 

* Askar v. Qopi —18 C. L. J. 25 = 18 0. W. N. 601 dissenting from 
Tomizuddi v. Khoda—ll C.L..T. 16=14 C.W.N. 229. 

* Dasturv, Ram —22 C.W.N. 972 following Ananda v. Ourudayal —22 

O.W.N. 906: Aakar v. 18 0.L.J, 267=18 C.W.N. 601, Hasuni v. 

Sadtr—30 I.O. 262: Baghunath v. Cox H —19 C.W.N. 268. 
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often col¬ 
lusive. 


the whole of it in favour of th^ landlord, is yet foundy notwith^ 
landing the surrendery in occupation of the remaining lands 
of the tenancy, Mookerjee, J. held ;—^^In our opinion (there 
is no room for doubt that the alleged surrender was collusive^ 
If the surrender was collusive the ievancy of the original 
raiyat has not yet terminated, and so long as the tenancy 
subsists, the landlord is not entitled to eject the transferee 
of a portion of the holding.So where the purchaser in 
execution of a money decree of a Don-transferable occupancy 
holding, being resisted by the raiyat, by an ariangement with 
the latter, was given a portion of the holding, the raiyat 
retaining the rest; and subsequently the raiyat surrendered 
the whole holding to l)is landlord, though it appeared that 
even after such surrender he went on occupying the portion 
retained by him under the arrangement. Held —that the 
surrender being obviously illusory—not being real but pretend¬ 
ed, the original tenancy subsisted and protected the pur¬ 
chaser from ejectment by the landlord. ^ 


» Aslcav V. Gopt—18 C. L. J. 267=18 C. W. N. 601. 
’ Ndba V, Dhananjoy —20 C.W.N. 610. 



IX. ir/in can qneslloa tran^fernhility ? 

It follows from what has been stated above that the 
question of transferability is one which may be raised by question 
the landlord and by Ida repreaantalirea in intercH A transferabili- 
sale in execution of a money decree of an occupancy holding* ? 
not transferable by custom is valid and effectual, if the 
sale is lield with the consent of the landlord or if a 
settlement is made by the landlord with the purchaser as hiT r^preseu- 
soon as can be reasonably expected after the sale. ^ When, tative. 
thereft)re, the plaintiff had purchased such a holding with the 
consent of the landlord, the question whether the holding 
was transferable by custom or usage without the cemsent of 
the landlord did not properly arise 

Where the si teen-annas landlords himself purchases 
non-transfcrable occupancy holding he is not thereby pre- himself tmns- 
cipded from raising the question of its non-transferability feree. 
against other transferees of the holding from the tenant 
himself®. And it makes no difference whether the land¬ 

lord purchases the holding at a private sale from the raiyat 
or at a sale in execution of a decree against him. Thus 
where in execution of a money decree the landlord of a 
non-transferable occupancy holding purchased it, after it was 
mortgaged by the tenant in favour of a third party, and 
in a suit by the mortgagee to enforce the mortgage in which 
the landloixl was made party defendant, it was argued 
that as the landlord by his purchase only purchased what 
the mortgagor (tenant) had to sell, the equity of 

redemption, he was in the place of the mortgagor and 
so cannot in equity resist the claim of the mortgagee. 

Their Lordships in overruling the argument observed :— Estop el 

'^We are of opinion that the English law of mortgage is 
not applicable to this case. The law of estoppel in force 
in this country is contained in S 115 of the Evidence Act. 

The (landlord) is cleai;ly not estopped from pleading and 

^ Rahim v. Iman —17 O.L.J. 17. 

* Annanda v, Ratnakar —7 C.W.N. 572 but contra in Rhiram v. 

Oopi —24 Cal, 355. Seo also Badarannessa v. Alam —27 C.L.J. 650—19 
C.W.N. 814. 

» Dwarka v. Tarini-^ O.L.J. 289=^34 Cal 199 = 11 C.W.N. 573. 

* Bihijanv. Kishori —11 O.W.N. clix: see also Gaurhari v. Kasim- 
uddin —4 O.W.N. 557 : Durga v. Keramat — 7 O.W.N. 697. 

* Asmatanneasa v. Harendra —8 O.L.J. 29 = 12 C.W.N. 721 = 35 Cal 

704. 
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proving * * * that the joieH are not transferable without 
their consent.’’ ^ “No doubt’^—as pointed out in an earlier 
case, “ if the question was between the assignee of the 
interest of the tenant and the landlord, the plaintiff could 
not recover without proving that (it) (the holding) was 
transferable according to custom or usage” . In a suit on 
a mortgage in favour of the plaintiffs of certain jotes 
mortgaged by the tenant, the landlords to whom some of the 
mortgagedyo/r?^ had been assigned, were made defendants 
as being entitled to redeem, and they set up the defence that 
the mortgage was invalid as against them, because they 
were landlords of the property and the mortgagedy^?/^*.? were 
non-transferable; the plaintiffs contended that as they (the 
Two-fold landlords) were made party only in their characUr as 
character of assignees of the mortgagor’s interest, they were not entitled 
^^mrclia^Ber can fhe (question. Banerjee J. observed :—“ But the 

not^be split argument overlooks the fact that these defendants have become 
up. assigneesof the mortgagor’s interest because they have by imuli- 

cation consented to the transfer in their favour. If the transfer 
had been made to a stranger without this consent, such a trano- 
fer, if the defence of the defendants be well-founded, could 
not have been valid. Therefore, even as assignees of the mort¬ 
gagor’s interest the defendants did not apj)ear in their sole 
character as persons deriving title from the mortgagors. But 
their other character as land lords is necessarily mixed np 2 vith 
their character as assignees to make the assignment in their favour 
valid. It is impossiblej therefore^ to split np the legal 
character of the defendants (landlords) in the way we have 
been asked to do”^. Therefore the defendants (landlords) 
were allowed to raise the question of transferability of the 
holding. 

Not flo when position is different when a co^sharer landlord 

heia cosharer w purchaser. As pointed out in a later case,® a co- 
landlord. sharer landlord who has purchased a non-transferable occu¬ 
pancy holding, is a purchaser without the landlord’s consent, 
using the term landlord in its proper signification of the 
whole body of landloixls”^. The fact that the purchasers 
are co-sharer landlords does not put them in a better position 
than a stranger purchaser would be®. In a suit by a 
mortgagee-purchaser of such a holding, in which a co-sbarer 


^ Ayenuddin v. Shrish—11 C.W.N. 76. 

* Hare v. Robert—8 C. W. N. 306, see Dwrga v. JEaramaf—7 C. W.N 

* Ayenuddin v. S/imfc—11 C. W. N, 767. 

* Hara v, Umeah—11 0. L. J. 20=14 C. W. N. 71. 

® Lala V, Bateswar—32 Ind Oas 1003»23 0. L, J. 669, 
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landlord, who had pureha^d it in execution of a decree of 
his own, was made a party defendant, it was held that he 
could not raise the question of non-transferability of the 
holding. ^^He would never have been made a party to 
this suit, if it had not been for his purchase. But 
he is defending the suit not as a purchaser but under 
the original title as a co-sharer landlord which is not question¬ 
ed in the suit at air\ And, assuming, though not admit¬ 
ting, that he might conceivably resist the plaintiff’s claim 
so far as it affected the ejcienl of his interest as a latuUord in 
the lands in suit, we think that the ruling cited ^ is a clear 
authority that he cannot resist the plaintiff’s whole claim 
which is the only question raised in this suit” Similarly, 
where the co-sharer landlord purchasing the holding in execu¬ 
tion of a decree for his own share of rent, which, before the 
amendment of the Act, was regarded as a simple money 
decree It makes no difference if the defendant is a 
tenant who claims under a lease from a co-sharer landlord-. 

In a suit to enforce his mortgage by the mortgagee 
df a non-transferable occupancy holding against co-sharer 
landlords who, since the date of the mortgage, purchased 
the holding in execution of a decree for their rent, the 
question of transferability does not arise.Such is also the 
case where the co-sharer landlord purchased the holding in 
execution of a money decree.® For under the Bengal 
Tenancy Act a decree obtained by a co-sharer landlord re his 
share of the rent is simply a mone}' decree. 

As between the transferor (raiyat) and the transferee no between 
question of transferability can be raised, because the transferor se 
transferor is bound by the doctrine of estoppel not to transferee, 
question the title of his transferee. When a non-transferable 
occupancy holding is sold by a tenant by a kobala^ he 
is, as hetioeen himself and the transferee^ estopped from setting 
up the invalidity of the sale by him®. So also in the case of a 
mortgage ^. 


^ Ayenuddin v. Shrish —11 C. W, N. 76. 

® See above: But coatro. in Achatmlla v. Salimonnessa —9 C. W. N. 
XXIV. 

® Bukmini v, Nilinani :—19 0. W. N. 1309 see also Hnra v. Umesh-^ 
lie. L. J. 20-14 C.W.N. 71. 

* Chandi v. Goar—19 C. W. N. 1307. 

» Hara v. Umesh^U 0. W. N. 71 = 11 C.L.J. 20. 

® Bhagiratha v. Hafizuddin —4 0. W. N. 679, followed in Shynma v. 
MoJeehada-^lS 0. L. J. 481, referred to in Ayennddin v. Shrish —11 O.W.N. 
76: Ram v Jtoahir—12 C. W. N. 899 = 7 C. L. J. 72. Bari v. Vdoy—S C.L.J. 
261-12 C.W.N. 1086. 

^ Krishna v. Bhairab —2 0. L. J. 19n : Ham v, Jawahir —7 0. L* J. 19 
*12 0. W. N. 899. 
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As between But it was held in a cas^ that where a share of an 

purchaser & occupancy holdiii*^ is ttansferred the other co-sJiarerH in it 
cosharer. question the validity of the transfer in a suit bet¬ 

ween the pureliaser and themselves for joint possession, 
even thoun^h the landlord is no party to the suit, there being 
no room for the application of the doctrine of estoppel in 
such a case 

In eases between rival claimanh (both of whom derive 
between rival their title from the tenant), neither of whom is the landlord 
claimants nor the original tenant, the question of transferability does not 
from te»ant^ arise, and the one who would have the best title if the hold¬ 
ing were transferable is entitled to succeed. Thus, where 
two ])arties claim an occupancy holding under the original 
owner (the raiyat),—the plaintiff by right of inheritance and 
. the defendant under a <leed of transfer^ —it is not open to the 
transferee plaintiff to contend that the deed did not take effect in respect 
of the occupancy holding because it was not transferable by 
custom.*'^ That is a question which only the landlord or his 
representative-iu-interest is eom])etent to raise‘s. Similarly as 
between woriffaf/ee and y}nrchaser of equity redemption from 
pu°r*cba^^ mortgagor, the original tenant, the purchaser cannot 

be heard to say that his transferor had not a right to transfer 
the holding or to transfer his rights therein. A tramferee 
cannot be heard to say that his transferor had no right to 
transfer the holding^. 

Auction piircham' at /cm m/6* is bound by the same 

k private of estoppel as the judgment-debtor, on the principle that 

purchaser. the former has purchased merely the right, title and interest 
of the latter and does not consequently occupy a position of 
a greater advantage®. An execution-purchaser of a non- 
transferable occupancy holding in execution of a money decree 
cannot raise the question of the validity of a transfer by the 
debtor in favour of a third party®. Such a transfer 
is operative against a subsequent purchaser of the 

holding in execution of a money decree against the 
raiyat^. Similarly the question of transfembility does 
not arise in a suit between the mortgagee-purchaser of the 


t.g, heir k 
transferee. 


Mortgagee & 
purchaser. 


Auction 
k private 
purchasor. 


^ Agnrjan y. Panaulla—12 C.L.J. 169=^ H O.W.'N. 779=37 Cal., 687. 
Not overruled by F.B. in Dayamayis case on this point. 

® Ayenuddin v, Srish—11 O.W.N. 76 Samiruddin v. Bengu —13 O.W.N. 

630. 

* Rahim v. Iman—17 C.L.J. 173 = 16 Ind Cas 698. 

♦ Jnmahar v. Nazir —18 O.L..T. 612. 

® Dehendra v. Mirza —10 G.L.J., 160. 

• Kanchan v. Kamala —21 C.L.J. 441. 

» 82 Ind. Cas. 1003. 
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interest of the tenant and the priviie purchaser from 
the same personA pureliaser from the raiyat after a 
decree for sale has been passed in favour of a mortga^j^ee 
of the holding but before the sale thereof is bound by the 
sale both on the ground of estoppel as well as of lis. 
pendens, ^ 

Where the (piestioii was who as between two Priority as 
successive transferees of an occupancy holding not transfer- between 
able by local custom or usage, was entitled to the 

surplus sale-proceeds of the holding after satisfaction of 
a rent decree obtained by the landlord, it was held 
that the earlier transferee was so entitled and that as 
the landlord was no party to the suit and it did not 
matter to him which of the two claimants got the money, 
the question of transferability connot properly arise‘^. Where 
the question of non-transferability was raised between 
ytwo rival purchasers of an occupai^cy holding, one being a 
purchaser of the holding at a sale in execution of a 
mortgage decree in his own favour, the other being a purcha- 
%er at a sale in execution of a decree for rent obtained hg 
a cosharer landlord^ the purcliase of the latter was sub¬ 
sequent to the former. It was held that the question of 
non-transferability of the holding could not be raised 
between such parties, and that the subsequent purchaser took 
the holding subject to the rights acquired by the prior 
purchaser^. 

Where purchasers of non-transferable occupancy holding Between 
sued to recover possession of the holding from peysous who purchaser 
were in i^ossession apparently without title, (/.e?. trespassers)^ 
and the defendants resisted the action on the ground that ® ^ 
the holding being not transferable, the plaintiffs had no 
valid title to the holding and were not entitled to recover 
possession : it was held that the question of nontransfer¬ 
ability Was one which could not be raised by the defend¬ 
ants who were trespassers and that the plaintiff had right 
to be protected in the enjoyment of his purchase against 
all the world except ,possibly the la^idlord^. 

But in a suit brought for the enforcement of a Between 
mortgage of a non-ti’ansferable occupancy holding a recognised 

• 1 SAyamav.Mofe/iada—15 0.W.W. 703=I3C.L.J. 481. 

® Ambiha v Aditya —6 C.W.N. 624. 

® Aynuddin v 8rish —11 C.W.N. 76 followed in Samiruddin v 
Banga —13 C.W.N. 630. TuUhi v Dayal —15 Ind, Cas. 718 Ilavo v Umesh 
14 C.W.N. 71*110. L. J. 20. 

* Basarat v« 8ahulla--2 O.W.lt. cclxxix; Narain v. Dinahandhu —U 
0X.J. 82. 
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and un¬ 
recognised 
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Of whole or 
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holding. 


purchaser of a portion of the holding from the mort¬ 
gagor, lil though he previoudy obtained the landlord's 
consent to the transfer and subsequently obtained a fresh 
settlement from him, is estopped from pleading the invali¬ 
dity of the mortgage on the ground of the non-transfera¬ 
bility of the holding. The purchaser is a representative^'^ 
of the mortgagor within the meaning of S 115 of 
the Evidence Act. As neither the mortgagor alone, 
nor the landlord by his own act and without the concur¬ 
rence of the mortgagor, could confer any title on the 
purchaser as to the portion of the holding transferred, 
but the two joined to pass such a title as he acquired, 
and as the mortgagor was bound by his deed of mortgage 
not to assert against the mortgagee that he had no right to 
mortgage, the purchaser who derived his title at least 
in part from the mortgagor, cannot be allowed to make a 
like assertion So the question of non-tranferability of 
occupancy holding cannot be raised by the purchaser of a 
holding pending a suit on a mortgage on the same, even 
though he had obtained recognition from the landlord during 
the pendency of the mortgage suit, in a suit between 
the mortgagee purchaser and himself But where 
the entire non-transferable occupancy holding is trans¬ 
ferred, the tenant having no concern with the land, 
the purchaser acquires no title by his purchase which the 
landlord can be called upon to recognise. It may be that 
by the application of the doctrine of estopped the vendor or 
persons deriving title from him m\^\\thQ estopped hom raising 
the question of the validity of the transfer. But, in so far 
as the superior landlord is concerned, he is entitled to ignore 
the transfer. Consequently he is free to create a new tenancy 
in favour of another. A subsequent transferee of a portion 
of a non-transferable occupancy holding who paj^s rent to 
the landlord and is recognised by him as a tenant is a 
representative of the landlord^ for he did "Hot acquire any 
title by his purchase, and, if he has any title at all it must 
be attributed to one source only, namely, the superior land¬ 
lord. And as such he is not estopjjed from raising the 
question of non-transferability of the land in a suit by 
inferior transferee from the tenant for possession ®. 


‘ V Rawowanda,—16 C.L.J. 370« 16 O.W.N. 476=^39 Cal. 673. 

* Shyama v Mokshada^lS 0. L. J. 487*16 C.W.N. 703. 

® Madhu V Kali —26 Ind. Cae. 300, distinguishing Badha v Rama^ 
tianda—16 C.L.J. 698 = 39 Cal. 613*16 C.W.N. 476. Bee F.B, ruling in 
Dayamayi*8 case already referred to. 
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But where the plaintiffs who had purchased certain Recognised 
nliareH in a non-transferable occupancy holding partly in 
execution of a mortgage decree against a co-sharer tenant 
and tiie rest by jirivate alienation from another and obtained 
recognition from some of the co-sharer landlords, having 
sued for partition, tlie sous of one of the former 
opposed the suit on the ground that they had been 
recognised as tenants of the whole holding by some of the 
co-sharer landlords. Held —that the plaintiffs are entitled . 
to all the interests they purchased from their vendors, and 
that no question of transferability of the holding arises 
in this case as between the plaintiffs on the one side and 
the heirs of their vendors on the other, nor would such a 
question arise between them and the co-sharer landlords. 

It seems to follow that it does not arise between them and 
persons who may have obtained recognition from some co¬ 
sharer landlords and are not representatives of Inndlotds^^ 
when that term is used in its proper sense as meaning the 
whole body of landlords. And certainly it cannot arise in 
s case like the present where the mortgagor's family claim 
to remain in possession against their mortgagee by reason 
of an alleged recognition by a fmctional portion of the 
I andl ords,^^^ 

When an application is made to execute the decree for between 
money by the attachment and sale of an occupancy holding decree- 
the judgment-debtor {i,e, the raiyat himself) is entitled under folder and 
244 C. P. C. ’82 ( = 47 C. P. C. ’08) to raise the question 
whether the holding is saleable by custom or usage, and 
to have that question determined by the court executing 
the decree.2 

In the case of an involuntary sale at the instance of a 
third party, a creditor, to which the landlord consents it is 
open to the tenant to raise the question of non-transferability. 

The point has already been fully discussed. 

The confirmation of sale is no bar to an application Confirmation 
by the judgment-debtor, tenant, to have it declared that 
execution of a money decree the property attached could objection? 
not be sold, that he had no disposing power over it, and 
that the sale passed no interest to the purchaser, and the 
enquiry which would have to be made upon an application 
like this, would be an enquiry under the provisions of S244 
uncontrolled by, S311 & 312 C. P. C. ’82 ( = S47, 021rr 


^ Rajah v. Dina —19 0. W, N. 1305. 
® Majid V. Baghuhar^2t7 Cal. 187. 
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8990). ^ But where after a judgnvpnt-debtor with full knowledge 
of the execution proceedhigs and full opportunity of raising 
an objection to the effect that the holding is an occupancy 
ifibw ^ holding and non-tra,nferable, fails to raise that objection 
at the time of the sale, it is not ecrnpeteut to him to resist 
the purchaser after the confirmation of the sale, and, as 
between the purchaser and the judgment-debtor, the title 
to the property vests in the purchaser on the confirmation 
of the sale.2 But if the judgment-debtor is not aware of 
the proceedings in attachment or in connexion with the 
sale of the property he cannot be said to be a party to the 
order of sale and can therefore question its propriety.’' 


' Durga v. Kali —3 C. W. X. 586 = 26 Cal. 727 referred to in Qnhar 
V. Kn»hnu(idi—4» C. W. N. 577 = 27 Cal. 415 followed in Murullah v, 
Bundlah-Q C. W. X. 972. 

= Dicarihtnnthv.Tarini—r^C.L.J. 294=11 C. W. X. 513 = 35 Cal. 
294 confirmed by F. B, in Dnyainayis cnRp. 

« Durga v. Kahili C. VV^ X. 586 = 26 Cal. 727 confirmed by F. B* 
in do. 



X. Right of Transferee to set aside Execution Sale, 


The question whether a person who lias purchased from Is he entitled 
a raiyat the whole or a portion of the occupancy hjolding ^vv}7 to 
which is not transferable by local custom or usage, is 
entitled to apply under S. 244 (and under S. :3\()A, S. 311 sa^eT 


C. P. C., ^82 = S47 and 021, r 89 and r 90 C. P. 0. ^08) to 
have a sale of the holding in execution of a decree for 


arrears of rent obtained by the entire body of landlords set 

aside depends on the question whether he is a rcpresc7ilative 

of a party to the suit, which depends on the further 

question whether he has an interest in the judgment 

debtors property which is affected by the decree, ^ It is 

clear enough that if he has ])urehased any interest of the 

judgment-debtor, that interest is bound by the decree, and he 

is so far a representative of the judgment-debtor and is 

entitled to apply under S 2 41 C.P.C/82 = S 47 C. P. C/08. (i) under 

The question therefore narrows itself down to this, namely, §47 C.p.o.’os 

whether he can be said to have purchased any interest at all ^ p^0^82 

in the property. There is of course authority for the view 

that a purchase, such as this, conveys nothing, If this 

view is sound he can not be regarded as a reprehentative ^ 

under S 244^ C.P.C. 82 = S 47 C.P.C. ^08 inasmuch as if he 

bought no interest he has no interest to be affected by the decree. 

In this view a mortgagee of the holding was held not 
entitled to apply under the section. ^ On the other hand, 
it seems to have been held by necessary implication in the 
following eases ^ that such a purchaser acquires a good title 
against his vendor and persons claiming through him, and 
it has been held further that a transfer of a portion of an 


occupancy holding not transferable by local custom or usage 
does not entitle the landlord to re-enter on the portion so 
transferred.® In view of these authorities, though they were 
not expressly referred to, it has been held that a purchaser 
of a portion of an occupi'-ncy holding, whether transferable 


^ Ishan V. Beni —24 Cal. 62. 

* Bhiram v. Oopi —24 Cal. 355 : Kulatp v. Oillanders —26 Cal* 
615 : Sadagar v. Krishna —26 Cal. 937. 

» ^is8a V. Badha—il C. W. N. 312 a case of mortgage: There 
is real distnction between sale and mortgage in this respect but it 
refers generally to all transfers. 

* Bhagirath y. Hajiziiddin — 4 0. W. N. 679 ; Amhika v. Aditya — 
6 0. W. N. 624 ; Ayenuddi v. Brisk—11 C. W. N. 76 

* Kahil Y, Chandra —20 Cal. 690; Darga v, Doula —1 C. W. N. 
160 : Ouzaffar v. Dalglish —I 0. W. N. 162. 

39 
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or not, is entitled to apply ^ under S 310A C.P.C.’82^ 

( = 021r 89 C. P. C. ^08) and therefore under S. 244 C. P. C. 
*82‘^ ( = 47 C. P. C. ‘08). The words in both S. 31OA and 

311 (C. P. C. ’82 = 0 21r 89 and 90 C. P. C.T8) are 
^^persons whose immovable property has been sold^^ and the 
whole point is whether the purchaser caa be said to have 
any property at all in the holding. If these decisions are 
correct it follows that he is “a person whose immovable 
property has been sold*^ under S. 310A and 311 C. P. C. ’82 
( = 0 21r 89 and 90 C. P. G-’82) and is a representative of the 
jndgmenUlebtor^^ under S. 244C.P.C.^82( = S. 47 C.P.C'’08)3 
F?B. ^ ^ There was thus a real conflict of authority,^ and the 

matter was referred to a Pull Bench which has recently held 
that a non-transferable occupancy holding can be transferred 
and that therefore such a purchaser is ‘a person whose 
immovable property has bee^i sohV and is a ^representative of 
the judgment-debtor^'^ (the raiyat) within the meaning of 
those sections and rules.® 

(if) Under Bengal proper is concerned, the Bengal 

8174 BT. Tenancy Act provides that after the sale it is only the 
Acfci who has the privilege of having the sale set 

aside by paying up the decreetal amount, costs etc.®. And 
the term ^\}ndgment-dehtof^ has been interpreted strictly as 
referring to the judgment-debtor alone i,e, a person against 
whom the decree under execution has been obtained, and as not 
including a transferee or assignee from the judgment-debtor^. 

‘ Omar v. Basiruddin —7 0. L. J. 282 : following Kunja v. 
'8amhhu—8 0. W. N. 232 : Bansidhar y. Kedar—1 0. W. N. 114. 

® Asgar y. Asahuddin —9 0. W. N. 134. 

* Referring judgment of Coxe and Dobs JJ. in 18 0. W. N. 971 
F. B. (972) = 20C .L. J52. 

* In sujpgori of the affirmative see the following .—Kahil 
▼. Chandra —20 Cal. 690 : Bunsidhar v, Kedar —1 C. W. N. 114 : 
Durga v. Doula —1 C. W. N. 160 : Ouzaffar y. Dalglish —1 0. W. N. 
162 . Bhagirath y. Uaflzuddtn —4 0. W. N. 679 : Paresh v. Noho —5 
0. W. N. 821 F. B. = 29 Cal. 1 F. B. Amhika v. Aditya—8 C. W. N. 624 ; 
Kunja V. Samhhu —8 C. W. N. 232 : Asgar v. Asahuddin —Q C. W. N. 
184 1 Ashok y. Karim —9 C. W. N. 843 : Qopi y. Bajani —10 C. W, N. 
24P : Ayenuddi v. Brish —11 C. W. N. 76 : Omar v. Basiruddin —7 C. L. J. 
282 t Haradhan v. Orish —13 O.W.N. 98 = 8 0. L. J. 327 : Ali v. Ramjan — 
18 0. W. N. 224. And in sv/pport of the negative see the following :— 
Bhk:am v. Oopikanta —24 Cal. 365 ; Kuldip v. Oillanders —26 Cal. 937 ; 
Binodini v. Peary—8 C. W. N. 55 ; Nissa v. Radha —11 0. W. N. 312 : 
Asiruddi v. Mokshadamoyi —12 C. W. N. 434=35 Cal. 643 : Prassanna y 
Bttwa—13 C. W. N. 652 . Nalini v. Fulmani—\8 C. W. N. 421 = 16 C. L. J. 
388 (where the conflict is noticed). The Full Bench therefore must be 
held to have overruled the last set of cases. 

• Dayamayi y, Ananda —18 0. W. N. 971 F. B. = 20 0. L. J. 52 

• Act VIII of 1886’ S 174. 

^Nalini r. Fiilmani —16 0, L.J. 388=16 0. W. N. 428 : Rajendra 
V, Phudi —16 Oal, 482. 
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This presented no practical obstacle to the setting aside of 
the sale and was no hardship \o any one, because the decree- 
holder {landlord) could always be compelled to take the money 
whoever paid it, hy the simple device of paying the amount in 
the name of the judgment-debtor^. 

But the provisions of 310A C. P. C. 82 ( = Or 89 
C. P. C. 08), which allowed third parties to have Under 310 A 
an execution sale set aside on depositing the decretal 0,P.C.*82~2l 
amount &c, were however extended to sales in execution of C.P.C/08* 
rent-decrees by some of the rulings of the High Court^ (now 
confirmed by the recent Full Bench decision) which, being 
much wider than those of S 174 B. T. Act, practically super¬ 
seded them. This led to anomalous result. For, it 
enabled a wider class persons than the defaulting tenant 
(judgment-debtor), including the unrecognised transferee 
from him, to have the sale set aside by making the re- Bengal 
quired deposit within the specified time, and forced the land- proper, 
lord (decreeholder) to take the money from a person whom 
he might not wish to recognise as his tenant, and gave rise 
to long-protracted and expensive litigation, during which 
{lie landlord did not know who his tenant was—whether 
he was the old tenant (i.e. the judgment-debtor) or the 
auction-purchaser, whom he should sue for rent, and might 
sue the wrong person and some of his lawful demands might 
consequently become barred by limitation®. Whatever 
might be the correct view of the law before, S 310 A tJ.P.C. 

’82 ( = 0 21 r 90 C.P.C. ’08) has now been expressly excluded 
from Bengal proper and Behar by Act I of 1907 B.C., and 
the proposition that an application for setting aside the sale 
can now be made by the judgment-debtor alone and by no 
other person is now good law so far as these parts are con¬ 
cerned^. Hence the deposit made by a transferee of the 
judgment-de tor is now no deposit under the law in force 
in Bengal and Behar, and the sale should not be set 
aside.® 

The considerations stated above did not, however, carry Different law 
any weight with the late Government of East Bengal and in E.Bengal.* 

Assam which thought it proper not to do away with the rights 
---—--- 

^ Notes on the clauses to the Bill of 1906 to amend B.T. Act. 

® Owar V. Basiruddin —7 O.L.J. 282 Banshi v. Kedur —I.C.W.N.114 : 

Kunja V, Shamhhu—8 O.W.N. 234 Bevodini v. Peary—8 O.W.N. 66 (Part- 
purchaser) contra in Prasanna v. Bama —13 C.W.N. 662 : NUaa v. Badha — 

11 O.W-N. 312 which are now overruled by F.B. in VayamoyVa case— 

18 C.W N. 972=*20 O.L.J 52 F.B. The conflict is noticed in Nalini V. 

PiUmani—l6 O.W.N. 421«16 O.L.J. 388. 

* Notes on the clauses of the Bill of 1906 to amend B.T, Act. 

* Banjit v. Jogendra —16 O.L.J. 646. 

® Surendra v, Lttchmi—4S Oal 100. 
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of ilitrd parties, such as unrecorded tenants ^,nd other persons, 
whose interests are affected by the sale. The Select Com¬ 
mittee there pointed out that ^^the former tenant and the 
landlord mi^ht collude with the result that an unregistered 
transferee may be defrauded, and that in other cases also 
fraud may be })raetised upon unregistered tenants. And, if 
the right to deposit tlie decreetai amount a!)d have the sale 
set aside be taken away from such persons, grave hardship 
and injustice might be caused’^^ S 310 A C.P.C. ( = 021 
r89 C.P.C. ’08) is, therefore, still applicable to rent sales in 
East Bengal. And to meet the inconveniences to the land¬ 
lords already stated, such as have been pointed out by Coxe 
J. in the ease referred to below,^ it is distinctly provided that 
^'the withdrawal of the amount deposited” by the landlord 
''shall not operate as an admission of the transferability of 
the holding sold”.^ Thervfore notwithstand ng the with¬ 
drawal it is open to him to contest the validity of the transfer. 

When land But even there it has been held that the above pro- 

lord in auction-vision does not debar the landlord, lohen he has himself 
purchaser. purchased the holding at a sale held in execution of a decree 
for arrears of rent due there-on, to challenge the right of 
the 2 mrchaser of the holding (who has not been recognised 
by him) to make the deposit on the ground that, as against 
•him, such purchaser has acquired no title and therefore 
cannot come under O XXI r.89 C.P.C. ’08. Such a purchaser 
acquires a title to the property so long as the landlord does 
not choose to enter on the holding. As against the land¬ 
lord, therefore, he cannot acquire any title to the property* 
And if it is the landlord himself, who is purchaser at the 
sale sought to be set aside, and who would, in ordinary 
course, obtain possession of the holding, though as pur¬ 
chaser, and who insist, upon his right to refuse to recognise 
the title of the purchaser under his purchase and resists the 
application to have tlie sale set aside, the purchaser is 
brought face to face with the landlord. Under these 
circumstances he cannot be said to be a person either 
^^owning^^ the property or ^^holding an interest therein by 
virtue of a title acquired” before the rent sale as against the 
landlords. His application, therefore, to have the sale set 
aside on depositing the decreetal amount &e. should not be 
allowed and the landlord driven to eject him as a trespasser. 
Such a purchaser therefore cannot apply under 0 XXI 
r.89 C.P.C. ^08 to set aside a sale held in execution of a rent 


^ Report qouted in Rampini’s B.T. Act, 4th Ed. 531-532. 
* In Nalini v. Fulmani —15 C.L.J. 338 = 16 O.W.N. 421 
» E.B. & A. Act I of 1917, S. 170 (4). 
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decree in which the landlord himself purchased the pro¬ 
perty ^. * 

But where the hold in <5 is purchased by a third party y When third 
and not the landlord, at a sale held in execution of a rent pa-rty auction 
decree, such a purchaser has the right to apply under the 
said rule. It has been held in the recent Full Bench case 
that a right of occupancy which is not transferable by 
custom or local usage, can be transferred and that the 
transfer is operative against all persons other than the land¬ 
lord where it is operative against the raiyat The effect of .. . 
the sale is to give the auction-purchaser the right to oust under § 311 
the transferee and it has been held that that fact makes O.P.O. '82= 
the interest of the purchaser one that is on the ^ 21r^90 

sale®. He is therefore competent to make the deposit. ‘ * 

The language of OXXI r. 89 C.P.C.^ 08 is not the same 
as the language of OXXI r. 90. The words of r. 90 whose 
interests are aff'ected by the sale^^ are very wide—much wider 
than the corresponding words of r. 89—and in the opinion of 
the learned judges of the Calcutta High Court:—^^itis im¬ 
possible to say that a mortgagee (for instance) ^^does not come mort- 
within the rule. For one thing he is interested in the sale pro- gagee. 

entitled to any balance of the sale proceeds 
remaining over after the landlord's dues have been satisfied. It 
seems to us that his interests are clearly affected by the sale which 
he seeks to set aside. So the purchaser of an entire non-trans- transfree 
ferable holding at a sale held in execution of a mortgage decree of whole, 
is entitled to apply to have the sale subsequently held by 
the landlord in execution of a rent decree set aside'*. 

The transferee of a of a non-transferable occu- By part 

pancy holding can come in under OXXI r. 90 C.P.C. 08, pnrchaaer. 

( = S 311 C.P.C. ’8’i) to set aside a sale by the landlord in 
execution of a rent decree against the recorded tenant as he 
is a person whose interests are affected t>y the sale.^ The rule 
formulated by OXXI r. 90 C.P.C. ’08 has also a wider scope 
and is of more comprehensive character than the rule laid 
down in Sec. 311 C.P.C. ’8^2® which it has superseded. 

1 Ahdur y. Promode —22 C.L.J. 108 = 20 C.W.N. 40. [Purchaser of 
whole holding in East Bengal where it applied]. 

* Dayamayi v, Ananda--^20 C.L.J. 62 P.B, = 18 C.W.N. 971 

® Tardk v. Haris —16 C. L. J. 548 = 17 C. W. N. 163 [without any 
decision as to whether transfer was binding on the landlord or not]. 

* Sailahnla v. Nrittya —22 C.W.N. 143 [Purchaser of whole holding 
in East Bengal] also per Mullik J. in Mahadeo y. Langat —2 P. L. J. 457 
S. B (473). 

® Abdul y. Tafazuddin —19 C.W.N. 326 [which was decided before the 
F.B. decision in Dayamayis* case]. But contra in Nissa v. Radharani —11 
C.W.N. 312 : Prasanna v. Bama —13 C.W.N. 652, Nalini y, Fulmani —16 
C.W.N. 421 [all decided before F.B. decision in Dayamayis* case which 
has altered the law in some respects—vide per Mullik J. in Mahadeo 
V. Langat—2. P. L. J. 467 (470)], 
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Under s. The question whether where the occupancy right 

170 B. T. Act of a judgment-debtor has been advertised for sale in 
execution of a decree for rent, the tramferee of the 
{whole of an) occupancy holding, whose name has not been 
registered in the books of the landloid and who has in no 
way been recognised by him, (as a tenant) is a person, 
who, within t e meaning of S170 (8) B. T. Act, has in 
the holding an interest voidable 07i the sale so as to enable 
him to apply to stop the sale, there appeared to be a considerable 
Calcutta^ difPerence of opinion in the Calcutta High Court before 

High Court. recent P. B. decision. But on grounds similar to those 
stated above it has been held that he can appl}" to stop the sale 
in execution of rent decree by paying the decreetal amount 
under SI70 (8) B. T. Act. It is possible, no doubt, to cons¬ 
true the phrase Having any inieresV^ in that section as having 
a wider application than the expression ^Hhe representati'ee 
of a party^ to a s?ut^^ under 8^344 C.P.C. ^8!^ ( = 847 C.P.C. 
’08), or the owner of the immovable inopertif' under 8. 810 
A and 311 C.P.C. ‘^82 ( = OXXI rr. 89-90 C‘ P. C. ’08). But 
as pointed out by Stephen J :—^‘it seems (on authority) as 
if the classes of persons described in these sections are all 
the same, as indeed there is no reason why this should not 
be”^ 

Purchaser of According to the recent Pull Bench decision, a non- 
whole hold, transferable occupancy right can be transferred, subject to 
the qualification that ^Svhere the transfer is a sale of whole 
holding, the landlord, in the absence of his consent, is 
ordinarily entitled to enter on the holding,”The land^ 
lordy therefore can terminate the pvrchaser's interest at any 
time, and his right to do so is independent of an execution 
sale. But, as pointed out by D. Chatterjee’s J:—“We 
do not think however that on that account the interest is 
not one which is voidable on the sale. The effect of the 
sale is to give the auction-purchaser the right to oust the 
transferee, and it has been held in the case noted below® 
that fact makes the interest of the purchaser one that is 
voidable on the sale”. If tha t be so, he is entitled to deposit 

' Nalini v. Pulmani —16 C. L. J. 588 = 16 0. W. N. 421 followiog 
tshan V. Beni —24. Cal 62. 

• Dayainayi8csi.se—20 G.X.J. 62 F.B. = 18 O.W.N. 971 F.B.=42 Cal 
172 F.B. 
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the decreetal amount undel* S170 (3) B. T. Act so as to 
avert the sale^. 

These arguments, however, did not commend themselves Different 
to Chamfer C. J. of the Patna High Couit who has 'iews of 
expressed the contrary view in a very recent case^ on the High^Court 
grounds, as stated by his Lordship, tliat {a) ‘Ht appears to 
me that the interest voulahle on the sale referred to in SI70 
are those interests which are incumbrances within the meaning 
pf 8161. I agree with the decision of Jenkins C. J. and N. R. 

Chatterjee J. (of the Calcutta High Court) that such a purchaser 
did not hold an incumbrance within the meaning of Sec. 167, incum¬ 
in as much as an absolute sale of a portion of the holding enlisted 
was not in limitation but in destruction of the interest to 
which it related A fortiori^ the sale of an entire holding 
is not in limitation of the interest of the tenant/’ {U) ‘Ht 
appears to me with reference to the decision of the Full 
Bench that an unregistered transferee of an entire holding, 
who has not been recognised in any way by the landlord, 
acquires no interest in the holding as against the landlord, and 
it has been decided in several cases that when a landlord 
brings to sale an occupancy holding in execution of a decree 
for rent obtained against the occupancy tenant, the purchaser 
is entitled to disregard the transferee of the holding. Such 
a transferee, therefore, does not appear to me to have an 
interest ^^voidable on the sale,^^ for before the sale takes place 
he has no interest in the holding which he can enforce 
against the landlord.’^ And his Lordship relied upon a case® 
decided by the Calcutta High Court^ before the Full Bench 
decision. But with regard to (<i), as pointed out by Mooker- 
jee J. of the Calcutta High Court in the case noted below :— 

^^The expression used by the Legislature is Hnterest voidable 
on the sale^ and not ^incumbrance voidable on the sale’ 
under the provisions of the 14th Chapter of the B. T. Act, 
and it is comprehensive and should not be narrowly construed 
in view of the obvious object of this provision^\® 

Regarding (5), as pointed out by D. Chatterjee J. of the 
same court in the case already referred to :—^^The landlord can 
terminate the purchaser's interest at anytime and his right to 
do so is independent of the execution sale. We do not think, 
however, that on that account the interest is not one which 


^ Ahamadullah v. Harkaru —22 C.L.J 106 — 18 C.W.N. c.o. xxxi. 
Ahmadullav. Vroyag —20 C.W.N. 39. 

• Bameswar v. Raghunandan—1 P.L.J. 403. 

> Abdul V. Ahmadhar—19 O.W.N. 1217. 

* Nalini v. Fulmani —16 O.W.N. 421. 

Tarak v. Hariah—16 C.L.J. 648=* 17 C.W.N. 163». 
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is voidable on the sale. The efPl»ct of the sale is to give the 
auction-purchaser the right to oust tlie transferee, and that 
fact make« the interest of the purchaser one that is voidable 
on the sale”. ^ With regard to the case relied on by his 
Lordship it may be permissible to point out that it seems to 
have been, by implication, overruled by the Full Bench. 


Purchaser 
of part of 
holding. 


Views of 
Fafcua High 
Court. 


The question whether the purchaser without the land¬ 
lords^ consent of jmrt of a non-transferable occupancy holding, 
which has been proclaimed for sale under S 103 B.T. Act, 
is entitled to deposit the amount of the landlords’ deecree and 
costs under S17(> (3) of the Act has recently been considered 
by a Special Bench of the Patna High Court. Chamier C.J. of 
of that Court again observed (on a review of the provisions 
of Chapter XIV B. T. Act.) :—'Ht seems to me quite clear 
that the words *^annnP^ and ^^avoieV^ as used in [S159-161, 
163, 166-167 B.T. Act] are convertible terms, that the only 
intereds lohich are ^^voidabie on the mle^^ within the meaning 
of SI70 are those interests which can be avoided hr/ mea^ts of 
an application under Si67, and that the only interests whidi 
can be avoided by means of such an application are the 
interests defined in 8161 as ^^incnmhrances‘\ The result in 
mv opinion is that the answei to the question depends upon 
whether the applicant has an incumbrance^^ as defined in 
S 161. In my opinion he hao not. He certainly has not 
either a ‘^lien, sub-tenancy or easement”. Has he ^^any other 
right or interest created by the tenant on his holding or in 
li ' itation of his own interest thereM^'i These words refer 
presumably to some right or inierest which is ejusdem generis 
within the opening words of the definition and not to some 
much larger right or interest of a different description. 
Upon the construction of this definition I accept what was 
said by Jenkins C.J. and N. Chatterjee J [in the case noted 
below^]. A transferee, without the landlords’ consent, of a 
plot of land forming part of a non-transferable holding, may 
be entitled to retain possession of that plot* while the tenant 
also retains possession of some portion of his holding, but if 
an execution sale of the holding takes place the holding passes 
to the auction-purchaser, and it sems to me that the previous 
transferee of a plot forming part of that holding must give 
way to the auction-purch iser \ in other words, the interest of 
the transferee of the plot, whatever it may be, is avoided by 
the saUy and the holding passes to the auction-purchaser free 
from any claim on the pait of the transferee. Chapter XIV 


* Ahmadullah y. Harkaru —22 C.L.J. I06<b] 8 C.W.N. ccxxxi. 

• Abdul V. ilAwiadar—19 C.W.N. 1217. 
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B.T. Act appears to me to be self-contained so far as the 
present question is concerned, and upon a construction of the 
various provisions contained in that Chapter I am of opinion 
that the applicant is not a person who has in the holding? 
proclaimed for sale an interest which is ^‘voidable on the sale^’ 
within the meaninf^ of S 170”.^ Sharfnddin J in his 
judgment in the same case points out :—^^It follows from 
the provisions of these sections that the incumbrance-holders 
whose interests are voidable on the sale are tcho are 

entitled to make the dejposit,^^ and '*in accordance with the 
definition of an incumbrance it seems to me clear that he is 
not an incumbrance-holder”. ^ 

There has been a difference opinion on the question Different 
in the Calcutta High Court, D. Chatterjee and Walrnsley views of 
J.J. having decided in the affirmative*^ and Jenkins C.J. and 
N. Chatterjee J. having decided it in the negative®. Th^ ' 

former view, however, has not been approved of by Mullik J. 
of the Patna High Court. And, so far as the Calcutta High 
Court is concerned, that learned Judge has, on a review of all 
tfic reported decisions of that court on the subjectpointed 
out that *‘the weight of authority is wholly in favour of the 
view that the protection afforded by S. 170 and S. 173 B. ^1’. 

Act is not limited to incumbrances. There is ample authority 
for the view that a transferee who is liable, to be ejected by vv^hether his 
the auction-purchaser after tbe sale, has an interest voidable interest void- 
on the s leJ* I have some difficulty in appreciating fhe 

^ Mahadeo v. Langat —2 P.L.J. 457. 

* ^ahdeo v, Kuldeep —18 C.W.N. c.c.xix. 

Mahanty v. HnrJcisben —19 C.W.N. c.c.xxvi. 

* In principle there is no difference in this connection between 
a tenure and a holding. The following cases relate to tenures :— 

Anand v. Kaliha —20 W.K. 59 [unregistered transferee of under-tenure 
could under S. 86 of Act VI1 of 1865 B.C.]. Jatindra v. Durga —10 C.W.N. 

440 [Transferee of whole tenure allowed to deposit on ground that 
ho had been allowed to do so on a previous occasion. ] Jvyal v. 

Srinath —12 C.L.J. 611 [ Purchaser of part. ] : Radhika v. Rakhal — 

13 C.W.N. 1175 [Purchaser of share of Darpatni ] : Brindarani v. 

Annada —16 C.W.N. 94 [Purchaser before decree although not bound 
by decree was allowed on ground that he was so allowed before] 

The following cases are regarding occupancy holdiiigs : — Ashgar y. 

Asabuddi —9’C.W.N. 134; Tirakdas v. Harish —17 C.W.N. 162=16 C.L.J. 

548 Ahmadullah v. Hakaru —18 C. W. N. ccxxxi : Sahadeo v, Kuldeep — 

18 C. W. N. ccxix Ahmadulla v. Pryag —20 C.W.N. 39. The contrary 
view is taken in;— Behari v. Puktr—12 C.W.N. ccxxxi. Nalini v. Fulmani — 

16 C.W.N. 421 = 15 C.L.J. 388 [Purchaser of tvhole held debarred not 
because he had no incumbrance, but because he had no interest 
which was valid against 'the landlord] : Mahanty v. Ear —19 C W.N. 
coxxvi [Point was not decided but the case was remanded for the 
decision whether the holding was transferable]: 

* It will suffice to cite Radhika v. Rakhal —13 C.W.N. 1176 and 
the principle is the same whether the subject-matter is a tenure 
or a holding. 

39 
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Whether his 
interest 
Talid against 
landlord. 


difference^ in this connection, between a void and voidable 
interest. Pee se the sale cannot be Faid to avoid anything. 
The sale gives the auction-purchaser the right to step into the 
shoes of the tenant, subject to the limitations and procedure 
of Chapter XIV. Whether the person in possession is a 
transferee by purchase or an incumbrancer, the auction- 
purchaser cannot, on being resisted, re-enter without further 
recourse to law, which, in the one case, is a suit, and in the 
other, the special procedure under S. 167. If the person 
in possession is not-affected by the decree ^ then e.xhypothtei 
his interest is not voidable on the sale. But where he is so 
affected the expression ^void'* on the sale is meaningless. In 
fact every interest is voidable where the decree and the sale 
give the auction-purchaser the right to re-enter. It is true 
that a contrary view was taken in the case noted below^, but 
that case has been repeatedy dissented from® and does not 
not, in my opinion, correctly interpret the law. And even 
there the court, although expressing the opinion that the 
transferee had no voidable interest, granted the application 
to deposit because he had been allowed to deposit on previoi^s 
occasions. In another case although the transferee had been 
in possession for over 12 years, nothing turned on this, and 
the court held that possession qua the landlord was suflScient 
to give an interest voidable on the sale.® Even in the case 
noted belowwhich is the sheet-anchor of the opposite view, 
the decision was based not on the ground that the transferee 
did not possess a vo dahle interest but on the ground that his 
interest toas not valid against the landlord. The next ques¬ 
tion is whether the ^Hnieresf^ in S. 170 means interest valid 
against the landlord at least as regards occupancy holdings.^' 
On an examination of the decisions on the rights of 
the purchaser of an occupancy holding, both htfort^ 


* Brindarani v. Annada —16 0,W;N. 94. 

* Jatindra v. Durga —10 C.W.N. 439. 

* See Tarakdas v. Hansh —17 C.W.N. 162. 

* Nalini v. Fulmani —16 C W.N. 421. 

* The following cases are in support of the purchaser's right ;— 
Oajadhar v. Midnapore —16 G.L.J. 141 [Purchaser of entire holding 
had right to bring suit to impeach rent sale on ground of fraud] 
Brahamdec v. Ramdown —16 C.L J. 139 [Purchaser of part was held to 
have the same power ] Abdul v. Tafzal —18 C.W.N. Ixxii [Transferee 
of portion held entitled to come in under O 21 r 90 C.P.C. ] Ashagar v. 
Asabuddin-- 9 C.W.N. 134 [Transferee can apply under S. 173 B.T. Act ] 
larak v. JEforteh—17 C.W.N, 162»16 C.L.J. 648 [Purchaser held entitled to 
de|K)8it without any decision as to whether transfer was binding on 
landlord or not ] fianshf v. Kedar —1 C.W.N. 114 Benodini v. Veary —8 
C.W.N. 66 Kunja v. Shamhhu —8 C.W.N. 282 [Part purchaser held entitled 
to come in under S. 310 A O.P.C. *82] Omar ▼. Basir—7 C.L.J. 282 
The following cases are against his right ;— Nissa v. JJadhorani—ll 
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and after ^ the decision in Da^amo^is case, his Loi-dship points Effect of F.B, 
out that the majority of the decisions of the Calcutta High decision. 
Court is in favour of the proj)osition that though the transfer 
of a non-transferable holding is not binding upon the 
landlord, it is not a bar to the transferee’s paying in. the money 
under S. 170 B.T. Act and that the effect of the F. B. decision 
is that so far as the transfer of a whole non-transferable Transferee 
holding is concerned the case against his right has been of whole. 
overruled while the case in its favour has been affirmed. 

The tranferee has rights, both before and after the sale, 
inspite of the landlord’s and the auction-purchaser’s right 
of re-entry. Indeed, under the F.B. decision, the transferee 
of a part is in a much stronger position than the transferee 
of the whole. The F.B. have decided that the landlord can Transferee 
re-enter at any moment as against the transferee of the 
wholey but tliat in respect of a part he can only re-enter if 
the transfer effects a surrender or abandonment. If, as 
generally happens, in the case of a transferee of a party there 
is no abandonment or surrender by the recorded tenant, 
the landlord’s right of re-entry does not arise. The cases, 
therefore, which are in favour of the transferee of the whole 
apply with stronger force to a transferee of a part. And the 
conclusion which I arrive at is that inspite of some conflict 
of opinion before the F.B. decision, there was a very substan¬ 
tial preponderance of opinion in favour of the view that unless 
there is a clear provision to the contrary, (as in Oltl R89 
C. P. C., 08) the right of a transferee by sale—particularly the 
transferee of a part of a non-transferable occupancy holding 
—to avoid the sale, both before and after the sale has taken 

C W.N. 312 : Prassanna v, Barna —13 C.W.N. 662 [He could not come 
in under S. 244 or 311 O.P.C. ’82] Nalini v Fulmani—16 CM.N. 421. 

[Not entitled to come in either under S. 244 or 311 C.P.C# *82, 
or S 170 (3) B.T. Act on the basis that each of the above sections 
contemplates an interest of the same nature, namely, one which is 
not valid against the landlord. This was before F.B. decision in 
Vayamayis case, but its authority has been greatly weakened by the 
F.B. decision which seems, in some respects, to have altered the law.] 

^ In favour of ihe right:—Sahadeo v. Kuldip —18 C.W.N. ccxix 
[purchaser of part held entitled to deposit under 8. 170 B.T. Act] 

Ahmadulla v. Harkaru —18 C.W.N. ccxxxi=22 C.L.J. 106. [Same] 

Ahmadullah v. Prayag —20 C.W.N. 39 [purchaser of whole held entitled 
to deposit under S. 170 B.T. Act.] Against the right:—Mahanty v. Har — 

19 C.W.N. clxxvi [But whether his interest was valid against landlord 
and what effect validity had on S. 170 not gone into and case remanded 
for trial of whether land transfoiable not] Kali v, Sheonaraui —18 
C.W.N. ocxx [Purchaser can’t come in either under S. 170 B.T. Act or 
under 8. 810 A. C.P.C. 82 but he can come in as a representative of J.D. 
under 8. 244 C.P.C. 82 Ahdur v. Promode —20 C.W.N. 41 [Purchaser not 
entitled to come in under 0. 21 and 89 C.P.C.— Ahmadullah v. P rayag — 

20 C.W.N. 39 considered but not dissented from which—till stands 
good.] 
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Independent place, is independent of the validity of his interest as against 
of validity of landlord. He is therefore entitled to come in under 
a^inst*^^* S 170 and 171 B.T. Act. Again the transferee’s position 

landlord. as defined by the F.B. also contemplates that he should be 

allowed to come in under S 170 B.T, Act. S 810 A. C. P. C. 
’8:^ was withdrawn from operation in rent sales in Bengal 
and Bihar in 1907, Oil of ’89 C. P. C. ’08 which requires 
that the transferee should have an interest which gives him 
a title as against the landlord^ would not also protect him. 
The F.B. however, has held him to be competent on the 
ground of material irregularity and fraud to attack the sale 
under O 21 r 90 C. P. C. ’08, the terms of which are wider 
than those of O 21 r 89. If he is a j^erson entitled to come in 
under O 21 r 90, why is he is not entitled to pay up before 
the sale and thus avoid the chance of further litigation ? 
[As against this view it may be urged] that by withdraw¬ 
ing the money [deposited by the transferee] the landlord 
[may] be held to have accepted [him] as a tenant. I do not 
think there is any estoppel in this matter. Indeed S. 170 (4) 
E.B. and A.T. Act was expressly added for the purpose of 
making this clear. 

Indeed on principle, I see no reason why the landlord 
should not be compelled to receive payment from the transferee. 
He is only interested in receiving his rent. If a iransferee 
is allowed to acquire a mortgage lien under S.171 B.T. Act 
the landlord’s position is in no way worse than if 
the recorded tenant had mortgaged the holding himself 
to the transferee. Why then if the landlord is bound to 
accept a deposit from a mortgagee by private contract, 
should he be allowed to refuse payment from a mortgagee 
who acquires his lien by operation of law ? In either 
case an outsider is thrust upon the landlord against his will. 

After all the object of giving the auction-purchaser 
the power to avoid incumbrances and other interests 
is not so much to facilitate his obtaining physical posses¬ 
sion of the land as to improve his secui’ity for rent. 
So long as this security is not impaired, there seems to be 
no reason why he should be permitted to interfere with the 
tenant’s right of transfer, and if he gets his rent from 
the transferee, he can, unless the land is being used for a 
purpose contmry to that of the original tenancy, have no 
ground of complatint. Generally speaking, the right of 
tmnsfer subject to safe-guards against the subdivision 
of the holding tends rather to enlarge than to cut down 
the landlord’s security.” ^ 

» Mahadeo v. Langat-‘2 P.L.J. 467 S.B. Ter MullicJe J. (464—476). 
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Similarly the mortgagee of a portion of a non-trans- Mortgagee of 
ferable occupancy holding has an interest in the holding 
which, if the holding is sold in execution of a rent-decree, 
would be voidable within the meaning of S. 170 (3) B.T. 

Act. Consequently he is entitled to deposit the money 
under S. 173 (3) to prevent the sale of the holding.^ 

Such is no doubt also the position of a mortgagee of an 
entire holding. 

Where a person has purchased a non-transferable hold- Rocognised 
ing and his purcha>ie has b(‘en recogniml bg the landlord, 
he is not entitled to make the deposit under S. 170 (3) B.T. 

Act, as lie is not the judgment-debtor, for the decree 

is not made against him, nor has he any interest in 

tlie holding voidable on the sale within the meaning of the 

section. A decree for rent against the recorded tenant will 

not bind him, and any sale in execution of the decree Purchaser of 

cannot extinguish his interest‘d. Similarly when he pur- transferable 

chases a transferable holding. holding. 

AVhere the purchaser of a non-transferable holding has Purchaser in 
been in occiqjaiion of it for a period of longer than twelve 
gears, claiming, to the knowledge of the landlord, to be the 
tenant of tlie holding, it confers on him the posi¬ 
tion of a person who has an interest in the holding which 
is voidable e)W the sale within the meaning of IS. 170 (3) 

B. T. Act, and he is therefore entitled to make the 
deposit.d Even if the holding is transferable by custom, 
as his interest in that ease (being an adverse possession) 
is an incumbrance and also as the effect of the sale ^is to 
pass the holding to the auction-purchaser free of such 
interest, it is voidable on the sale The purchaser, 
therefore, in such a case also is entitled to make the No distinc- 
deposit. It is, therefore, not material for this purpose to t'ou between 
consider whether he has acquired an interest in a transferable non^trv 
holding or whether he has acquired by possession for a nsferable 
period longer than twelve years the status of the tenant tiolding. 
of a non-transferahle holding^, 

An nnreqistered cO’-sharer of a holding is also entitled Unregistered 
to make the deposit to prevent the sale when the rent co-sharer, 
decree is obtained against the registered holder."^ 


' Satish V. Tufan —24 Ind. Gas. 9. 

* Tamfe V. Hans/i—16 O.L.J. 648-=17 C.W.N. 163. 

® Chandra v. Knlipasanna —23 Cal. 254 : Radhika v. Rakhal —13 
O.W.N. 1176 : Jugal v. ^rinath —12 C.L.J. 609. 

* Harish v. Ram —35 Ind. Cas. 684, 



XII. Procedure relating to deposit. 

Court to Notice should be given to the decree-holder (landlord) 

decide right judg nent-debtor (tenant), if an application 

to eposit. deposit money under S 170. (3) B. T. Act be made by a 
stranger to the proceedings. If either of them contests the 
right of the applicant to make the deposit, the question 
should be decided in their presence. * If after the notice 
aforesaid the landlord assarts his title and denies the right 
of the applicant to make the deposit under S 171 B.T. 
Act., the result will be a snm'tnary enquiry by the execution 
court into the question whether the applicant had any interest 
V'ithin the meaning of that section.^ And in passing an 
order under S 171 B. T. Act, allowing a person to deposit 
the claim, without making any enquiry whatever into the 
question whether he has or has not an interest which is 
voidable on the sale, a court acts with material irregularity 
in the exercise of its jurisdiction, and can be set right by 
the High Court in the exercise of its revisional powers.® 
And, if the court determines against the applicant, 
he will not be allowed to make the deposit to satisfy the 
decree and stay the sale.® The sale will take place, and if 
the proceeds of the sale amounts to more than the landlord 
is entitled to recover, the balance will go to the applicant, 
for, as between him and his vendor, there can be no question 
that the transfer is operative.® 


* Ram V, Rudra —18 0. L. J. 142 — 21 Iiid. Cas. 409. Bhagirath 
Hafiruddin-A C. W. 1679. 

® Barclay v, Hossein-'Q 0. L. J. 601. Followed in Qadadhar y, 
Midnapore —27 C#L.J. 385. 

» Oohindav. Chand—11 C.W.S. 602=16 Tnd. Cae. 202, See ago 
Bhagirath t Hafiruddin —4 C.W-N. 679. 



XIII. Effect of loithdrawal of deposit hy landlord. 

It is the duty of the landlord to challenge the title of Landlord 
the applicant to make the deposit under S170 (3) B. T. 

Act and to deny that he has any interest in the tenancy denying 
advertised for sale or that the interest is of a description purchaser's 
which would be voidable upon the sale. If the landlord does *^**^*°* 
not dispute the title of the depositor and withdraws the 
money, his silence in such a case is held to be prejudicial to the 
interest of the applicant (purchaser), and he is thus considered 
to be estopped from denying (he latter’s title, later on. Grounds 
If the (landlord) raises the question in the proceeding estopped, 
under SI71 B.'i\ Act and if it is determined against the 
(applicant) he will not be allowed to make the deposit to 
satisfy the decree and stay the sale. The sale will take place 
and if the sale proceeds amount to more than what the landlord 
(landlord) is entitled to recover, the balance will go to the doesn’t 
(applicant), for as between him and his vendor, there can ^Lject. 
not be any question that the transfer is oj^erative. The 
net result will be that he (the purchaser) will, at most lose 
the holding which he has purchased but probably recover a 
portion of the purchase-money. But if the (landlord) is 
not debarred by the doctrine of estoppel he recovers the 
holding. The applicant, therefore, loses the money which 
he has paid as consideration for his purchase and also the 
whole of the sum which he has deposited under S171 B. T. 

Act to prevent the sale of the property. There can be 
no possible question, therefore, that the silence of the 
landlord will prejudice the (purchaser). It may further be 
observed that such silence will probably benefit the landlord. 

The effect of the deposit under SI71 is the satisfaction of 
the decree held by him. If the decree is not satisfied in 
this manner and if he proceeds to sell the holding he may 
not realise the whole of the decreetal sum and there may be 
protracted litigation under S244 or S811 C.P.C. ’82 ( = S4V 
and 021 R90 C.P.C. ’08). If the landlord is now allowed 
to deny that the holding is transferable, aud that the 
(purchaser) has acquired an interest therein by purchase, 
the (purchaser) is manifestly prejudiced and the (landlord) 
gets an advantage which can not be justified on any intelli¬ 
gible principle. And this is pre-eminently a case where 
the doctrine of estoppel should be applied. Under such 
circumstances, therefore, the subsequent withdrawal of the 
deposit by him amounts to a recognition of the transferee.^ 

^ Barely v. Hosaein —6 0. L. J. 601, 
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When an application to deposit the judgment-debt under 
SI 70 (3) B Act by the purcliaser is opposed the landlord 
(decree-holder) and it is decided by the court tliat the i)eti- 
tioner is interested in the holding, and the judgment-debt 
is deposited in due course and withdrawn by the decree- 
holder, the etiect of the decision is that as between the 
landlord and the transferee, the transferee has acquired an 
interest in the holding by his purchase, and, as the landlord 
withdrew the sum deposited, it is no longer open to him to 
dispute the title of the depositor.^ Where the question 
whether he is entitled to deposit the money is fought out in 
court, and the court holds that he is so entitled and allows 
the deposit to be made and strikes off the execution case as 
satisfied but states that \\\i'07uler will 7iot affect the jural rela¬ 
tion between the parties^ which will remain the some as before, 
and the landlord afterwards withdraws the money, even then it 
has been held in a recent case, that the effect of the with¬ 
drawal is the recognition of the rights of the transferee as 
such,’’ though the contrary appears to have been held in an 
earlier case."^ In that case it has been pointed out that tht 
yrotesl under which a laudlord> receives rent deposited by 
the tiansferee of the holding, does not make the receipt 
nou-the-less a receipt of rent from the transferee, and 
will operate in favour of the ])avor (the transferee) 
as a waiver of any forfeiture incurred. The ivith-dratral 
by the landlord of such deposit with or without protesty 
therefore, a^nounts to a recognition of the rights of the 
transferee, and the landlord cannot evict him afterwards 
as a trespasser.^ 

On similar grounds it has been held in a very recetit 
case that the withdrawal by the landlord of the money 
deposited by the pm chaser under S 310 J, C\T.C, ^82 
( = 0 21 r 89 C.P.C. ^08), with a view to the cancellation 
of the sale of the holding in execution of a decree for arrears 
of rent and the purchase thereof by the landlord, (after the 
sale was cancelled) estojhs the landlord from urging that 
the sale to the purchaser is inoperative. Mookerjee J. points 
out:—S JilOA could be utilised only by a person whose 
immovable property had been sold, (^fhe j>urchaser in his 
application, for making the deposit) alleged that his 
property had been sold at the instance of the decreeholder 
(landlord). If the notice of the deix)sit be duly given to 


* Ju^aX V. Srinath —12 C. L. J. 509. 

® MotooTcdhari v. Juydip —2L 0. L. J. 263—19 C.W.N. 1319 following 
Kali V, Fazle- 9 Cal. 843. 

* Ju^al V. Srinath —12 0. L. J. 609. 



EFFECT OF WITHDRAWAL OF DEPOSIT BY LANDLORD. 313 


the decreeholder, he might and should have contended that 
what had been sold was not the property of the applicant, 
that he had not acquired a title theivin by his purchase of a 
non-transferable holding, and that (it) was (still) the property 
of the recorded tenant when the sale was held, and, in that 
case, the question would have required decision between the 
applicant, on the one hand, and the landlord decreeholder, 
on the other. If the Court held that he was such a person, 
the matter would have been set at rest as between the 
parties. If, on the other hand, it was decided that he was 
not so, the matter would equally have ended at that stage; 
the applicant would not have parted with his money and 
the sale to the decreeholder would have been confirmed. 

But whether such notice was or was not served it is plain 
that the decreeholder became aware of the order for the 
cancellation of the sale, and when he found that a sum of 
money had been deposited under S 310-A. C. P. C. by one 
who asserted a title by purchase, he should have made 
enquiries and then, at any rate, he would have discovered 
the conveyance (in favour of tlie applicant-purchaser). 

He did not adopt this obvious course but withdrew the 
amount deposited in Court. It would be manifestly unjust 
to allow him now to take up a position directly contradictory^ 
to what must be assumed to have been his view when he 
withdrew the deposited amount and to urge that the sale 
to the applicant was inoperative^^ 

But, as pointed out by Coxe, J.:—If a purchaser Difficulty 
of a holding that is not transferable, is entitled to deposit landlord, 
the money, what will be the use of the landlord’s resisting 
him, and why should the landlord be estopped from con¬ 
testing the title, because he has refrained from taking * 
action, that is bound to be fruitless ? On the other hand, 
if the drawing of the money estops the landlord in future, 
what h he to do, if he desires to exercise his undoubted 
right of refusing to recognise the transfer? If he draws 
the money, he is bound to recognise the transfer. If he 
does not, the sale is stopped and he has to go without his 
rent.” ® 

To remove thes6 inconveniences it has been provided its removal 
in the amended Act in force in East Bengal that the 
withdrawal by the landlord of the amount deposited, shall 


' Qadadhar v. Midnapore —27 C, L. J. 385 following Barclay v. Hoftsien 
—6 C. L. J. 601. Ahmed v. Roahan —9 I. 0. 619. [At the time of the sale 
there was no authority for holding that the purchaser was competent to 
make a deposit under S. 310 A. C. P. C. ’82.] 

2 Nalini v. Fulmani’^U C.L.J. 388 = 16 O.W.N. 421. 
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When 
estoppel 
does not 
arise. 


When decree 
by co-sharer 
landlord or 
money decree 


not operate as an admission o:^ the transferability of the 
holding sold.^ 

And it has been held by the High Court in a very 
recent case that in the absence of anything in the making of 
the deposit which would bring to his landlord’s notice, the 
fact of the plaintiff’s (purchaser’s) interest, the landlord is not 
estopped from disputing the plaintiff’s (purchaser’s) right. ^ 
When a party wishes to make it known to the zemindar that 
he has a right to a (holding) the rent of which the landlord 
refuses to take from him, he should distinctly s^ate v)hat is 
the inte est he claims^ and the notice to the zemindar should 
comprise this information; it is not sufficient for a man 
wishing to protect his special interest of which the zemindar 
may have no knowledge, (to make a deposit of the rent in 
Court) in the name of the recorded tenant along with his own, 
without stating what his claim is; for unless he does so, 
the landlord is not obliged as to his status, and the with¬ 
drawal by the landlord of the amount so deposited does not 
amount to recognition.® When a non-transferable holding 
is advertised for sale in execution of a decree for arrears of* 
rent, and the judgmenUdehtor pat in the money under the 
decree stating that he had proevred the money hy selling 
the holding to another person, and the landlord took the 
money out of court. Held that it could not be inferred that 
the landlord had given consent to the transfer, in as much 
as he is entitled to withdraw the money out of court without 
regard to the manner in which, or the source from which 
the judgment-debtor had procured it.'^ 

Different considerations arise when the sale is held in 
execution of a rent decree obtained by a co-sharer landlord. 
Before the B.T. Amending Act of 1907 B.C., when the law 
relating to a co-sharer landlord was not considered cpiite settled, 
having legard to certain decisions of the High Court, it was 
the general practice to execute such decrees as ordinary 
mone}' decrees (under the C.P.C.). There is a clear differ¬ 
ence in the mode of executing decrees under the C.P.C. and 
under the B.T. A’?t. Under the latter Act, it any person 
other than the judgment-debtor having an interest in any hold¬ 
ing wishes to pay the landlord’s dues, he must do so before 
the date of the sale. He may make a deposit by inviting 
a decision about his interest in the property to be sold. 


‘ E. B. and A. Act I of 1907, S. 170 (4). 

■ Bharat v. Madhu$vdan —34 Ind. Oas. 937. 

* Mirtunjoy Qopal —10 W, R. 466: soo Mdhesh v. Maharaja —17 

C. W. N. 70. 

* Robert v Radha —2 0. W. N. 63. 
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Under the C.P.C. there is no objection to the decreetal 
amount bein^ paid into court by any person before the sale, 
and the court is not required to decide any question about 
his interest in the property, as provided in the B.T. Act. 
When the deposit is made, no notice to the landlord decree- 
holder is necessary to be j^iven. And, as soon as the 
amount is deposited, the property is released from attach¬ 
ment, the decree is then treated as satisfied, and the 
execution proceedings end in an order to that effect. Where, 
therefore, a purchaser of the holding at a sale in execution 
ot a rent decree obtained by a co-sharer landlord against the 
registered tenant, (the effect of which is the same as a money 
decree) deposits the decreetal amount in court for payment 
to the decree-holder (landlord), alleging that he has 
acquired a right to the holding by his purchase and that 
he makes the deposit to protect his right, and reserved 
his right: to realise the amount deposited by him from the 
former tenant or his heir as the tenant of the holding, 
and the decree is then treated as satisfied, the attachment 
is then withdrawn, and the amount deposited is with¬ 
drawn by the landlord. Held —that the withdrawal of the 
deposit docs not amount a recognition of the purchaser by the 
landlord. For when the execution is taken out by the 
landlord under the Code, only the right, title and interest of 
the tenant in the holding can be sold, not the holding 
itself. If he has acquired a valid title to the holding 
that right is not going to be sold in the execution sale, but 
only the right title and interest of the tenant of the holding 
which, according to him, are non-existent at that time. 
Yet he goes out of his way to deposit in court the amount 
due for rent in the execution proceedings. Under such cir¬ 
cumstances the withdrawal of the money by the landlord 
cannot affect the position or interest of the purchaser.^ 

When the transferee has been allowed to deposit the 
amount of the arrears under S. 170 and 171 B. T. Act and 
such amount has been withdrawn by the landlord the trans¬ 
feree is entiled to maintain a suit to challenge a decree 
obtained by the landlord against the recorded tenant enhanc¬ 
ing the rent, on the ground that it was collusive.® 


' Surendra v. Jugal —20 O.W.N. 849. 
^ Brahmdeo v. 8heo —2 P.L.J. 661. 




XIV. Right to make rent deposit under S, 61, B. T. Act. 


Under S. 61 
B. T. Act. 


The transferee may make a deposit of rent under S. 61 
B.T. Act. The Act does not make any provision as to how 
applications other than those in suits are to be made by or 
on behalf of parties in cases of rent deposit. Neither S. 145 
nor S. 188 applies to cases of this description. That being so, 
the view that an application to deposit the rent need not be 
presented by the raiyat himself is a correct view of S. 61. A 
deposit of rent, though not made by a tenant himself but 
made on his behalf by a transferee of the holding, is a valid 
deposit 


^ Behari v. Bamrat —25 Cal. 289. 



Xr. liigU iiiuUr O. 21 r. 100 C. P. 0. W, 


The purchaser of the whole or part of an occupancy Under O. 21 
holclin<^ not transferable by custom is a representative of lOO O.P.C. 
the judgement-debtor and is entithed, under S. 47 C. P. C., 
to object to the sale held in execution of a decree for rent 
obtained by a 16 Anna proprietor^. It follows that he is 
not entitled to maintain proceedings under O. 21 r 100 
C. P. C. lo lj(^ put into possession of the holding by virtue of 
his purchase from the recorded tenant (judgment-clebtor).*^ 

A purchaser of an occupancy holding at a sale held in 
execution of a rent decree by a landlord, cannot obtain 
possession thereof, by dispossessiitg a mortgagee from the 
tenant who is in possession of the same, mmniarily in 
e I edition proceedings, under O. 21 i\- 100 C. P. C. Such 
^ person is clearly in possession with a view to the 
realisation of money advanced to the mortgagor (raiyat). 

From this point of view, his possession may be hostile 
to the mortgagor, for he is entitled to continue in 
possession, notwithstanding the wish of the mort¬ 
gagor to the contrary. It is plain that in a case of this 
description the mortgagee is really in possession on his own 
account and, not on account of the judgment-deblor, within the 
meaning of O. 21 r. 100 C.P.C. ’08, although such pos¬ 
session is derived from the judgment-debtor (mortgagor). 

The same conclusion is reached if we look at the matter from 
another point of view. Whether the holding is trans^'er- 
able or non^lransferahle, the mortgage creates a valid 
title in the mortgagee, ^ the })ossession of the mortgagee is 
that of an incumbrancer, and the purchaser must annul 
the incumbrance before he can terminate the possession of 
the mortgagee. From every point of view the purchaser 
is not entitled to oust the mortgagee summarily in the 
execution proceeding, ^ 


' Dayamayis case—42 Cal. 172 F. B. 

* Vanchratan v. Ram —3 P.L.J. 679. 

^ Kedar V-. 8aday —19 C.L.J. 13. The distinction made in this case 
between the mortgagee of a non-transferable and that of a transferable 
holding cannot now be maintained in view of the F. B. decision in 
Dayamayi*6 case. 
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XVI, Right to refund of purchase-moneg under 0 21 
R 93 C, F, C, W, 

The question whether the purchaser of a non trans¬ 
ferable occupancy holdin*^ in execution of a decree other 
than a decree for arrears of rent, who is deprived of the 
|)roperty by renson of the fact that tlie judj^nient-debtor 
(raiyat) has wo saleable interest therein, or, who is evicted 
therefrom by the landlord under a paramount title to that 
of the judgment-debtor, is entitled to brin^ a euit fo re^ 
carer his ptirchatie nioneg from the decree-holder^ seems to 
have «fiven rise to a difference of opinion amoni^ the Judges 
of the Hi^h Court. It appears to have been held that the 
old C,P.Cd conferred a afafnlorg fight upon the purchaser 
which was sufficient to support a suit for the purpose^. 
As pointed out, however, by the Allahabad Hii^h Court 
in a recent case^ :—“the correspond in provision in tha 
present Code,*^ is framed in very different terms. Under 
that Rule the purchaser's ri^ht to refund only arises when 
the sale has been set aside under the preceding Rule 9:i, and 
the ri^ht conferred is “to an order for repayment of his 
purchase-money a^aii.st the j)erson to whom it has been 
paid^^^. This implies that the order will be made as in¬ 
cidental to (he proceedings by which the sale is set aside. The 
rule previous to that only confers a right to make an appli¬ 
cation to the Court, that is, to the Court of eitcutioa. The 
(new) Code confers no right to bring a suit, either directly or 
constructively. The right to bring a suit, therefore, must 
depend upon the further question whether the title to jjro- 
pertg sold in execution of a decree is guaranteed either by the 
Court or by the decree-holder. Under what we term the general 
law, apart from the statute, there is no loarranty of title 
at a Court sale.^ The Privy Council in the case noted below® 
points out:—“when property has been so sold under a regular 
execution, and the purchaser is afterwards evicted under 


» Act XIV of 1882, S. 315. 

* Munva v. Oajadhar —5 All. 577 : Pachayappan v Narayana —11 
Mad. 269 : Gurshidatva v Oangaya —22 Bom. 783 . Ram y Bam—37 
Cal. 67. 

* Nanu V. Bhagwan —39 All 114 (118). 

* New 0. P. C. O 21 r 93. 

^ Juranu ▼ Jathx —22 O.W.N. 761, dissenting from Bustomji v. 
Vinayak —36 Bom. 29 and relying npon the Allahabad cases noted in 2 
above and VarvafM v Govindasami —39 Mad 803 (805). 

* Dorab v Abdul —L.R. 6 I.A. 116. 
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) 

a title paramount to that of the judgment-debtor, he has no 
remedy against either the Sheriff or the judt^ment-creditor.*^ 
The position may be seemed up in the words of the learned 
Judges of the MaJraj High Court:—‘Hhe decision of the Privy 
Council seems to be an authority for the proposition that 
the imjilied warranty of title in respect of sale by private 
contract cannot he extended to (oiirt sales except as far as 
such extension is justified by the processual law in 
India.’^^ If that be the law—apart from any such 
statutory right as that which might have been conferrrd by 
the Code of ’8^—then such a suit is now incompetent in 
as much as the present Code, as already stated, is differently 
expressed and does not support the remedy by suit. This 
view was very recently expressed by the Calcutta High Court.^ 
A contrary view has, however, been taken in another recent 
case of the Calcutta High Court,following a decision 
of the Bombay High Courtand another of the Allahabad 
High Court^' vvdiich arc under the new C. P. C. These 
eases seem to establish that a suit of this nature does lie, 
and that the purchaser in execution is not limited to 
making Jin application under the terms of o.21 r.93 C. P. C. 
'08. 


’ Sundnra v. Vencntavarada —17 Mad. 228, 
2 Jarana v, Jathi^-22 C. W. N. 7 02. 

Vide 22 C. VV. N. 703 footnote. 

* Ruatomii v. Vinavalc —35 Bom. 29. 

® Mnharnma d r. Jai —30 All. 529. 



S. 11. RIGHT OF GIFT. 


Rif^ht of Gift. lIj»on the principle laid down hy the recent F.B. 

decision' it apj)ears that the raiyat may make a 7^alid 
gift of a non-transferable occupancy holdin*^. As observed 
in an Ensj^lish ease :—'Hn order to render a voluntary 
settlement valid and efPectual the settlor must have done 
everythinwhich, ae(^ording to the nature of the property 
compri.sC(l in tlie settlement, is necessary to be done in 
order to transfer the property and render the settlement 
bindinjy on him^\^ man may thus transfer his property 
without valuable consideration if he does such acts as 
amount in law to a conveyance or assignment of the 
property, and thus completely divests himself of the 
le^al ownership which rests in the person who, by those acts, 
acquires the property.^^® To make the above principle 
applicable to the case of a gift of a nou-transferable occupancy 
holding, it must be established that tie nature of the property 
transferred in this case is such that no valid transfer thereof 
can be effected till the consent of the landlord is obtained, 
and the name of the transferee registered in his books.'' But 
the decision of the F. B.' shows abundantly that in cases of 
transfers for value, title unquestionably passes from the 
transft*ror to the transferee, even though tliere is no recogni¬ 
tion by the landlord, and although the validity of the 
transfer is liable to be questioned by the landlord, who is no 
party to the transaction—in other words, a transfer of this 
description cannot be impeached by the transferor, though 
the landlord may possibly refuse to recognise the transfer. ' 
Further, in the case of a gift, although it may be revoked 
as a contract may be cancelled, on the ground of fraud, 
mistake, coercion, undue influence, misrepresentation, or 
like reason,® it cannot be revoked or rescinded merely on the 
ground of want or faiinre of comideratha. For, although in 
contracts for sale, mortgage, lease or exchange, there is 
pecuniary consideration, and in a gift there is no such 
consideration, the right of rescission is circumscribed by the 
same set of circumstances.^ And, as the F.B. decision shows,' 


» Bayamayi v. Ananda —12 Cal. 172=18 C. W. N. 971 ~20. C. L. J. 
52 F. B. 

• Milroy v. Lord —4 DeG. F & J 264. Quoted in 4 below, 

s Recharda v. Delbridge—h, B. 18 E. Q. 11. Quoted in 4 below. 

* Beharilal v. Sindhuhala —27 C. L. J, 497 = 22 0. W. N. 210. 

® Transfer of Property Act. IV. of 1882, S. 122, 123, 126, 
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if a transfer cannot be rescinded if it is for valuable considera¬ 
tion, the inference follows that it cannot be rescinded merely 
by *eamn of want or failure of comideratio^t» The donor, Gift can’t be 
therefore, is not competent to revoke the gift after the rescinded by 
execution and registration of the document on the ground 
that the property transferred by way of gift constitutes a 
non-transferable accupancy holding.^ 

So far as bis heirs are concerned a gift should be Heirs of 
distinguished from a bequest. A bequest is revocable donor bound, 
up to the last moment of the life of the testator, and 
the very moment that the bequest will come into 
operation, if legal and valid, is the moment when the 
right of the heir will accrue by operation of law/^ The 
gift is not revocable and is binding as between the donor 
and the donee. It cannot consequently be maintained that 
notwithstanding the execution and registration of the deed 
of gift, the property continues to form part of the estate of 
the donor. The property ceases to be part of the estate of the 
donor, and there is thus no escape from the position that the 
heirs did not succeed to it by right of inheritance. The 
heirs of the donor, therefore, cannot question the validty of 
the gift, nor can they revoke it after his death. ‘ 

So far as the landlord is concerned, the principle laid Landlord 
down by the F.lb regarding transfer for value apply equally when bound, 
to the case of gifts, and a gift is operative against him in 
those cases when a transfer for value is operative against him. 

Thus where the gift is of the entire holding, the landlord 
is ordinarily entitled to enter on the holding, but where the 
gift is of a part only of the holding, the landlord is not 
ordinarily entitled to recover possession of the holding. 


» Beharilal v. 8indhiiha.la^2l, 0. L. J. 497 = 22 0. W. N. 210. 
s Amulya v. Tarini—21, C. L. J. 187=18 0. W. N. 1290= 42 Cal. 334 
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S. li. RIGHT TO SHARE IN LAND ACQUISITION 
COMPENSATION. 


Share in land 
acquisition 
oompensa* 
tibn. 


Apportion¬ 
ment thereof 


Landlord 
entitled to 
(1) oapitalis 
ed value of 
rent. 


An occupancy raiyat is entitled to share in the compensa¬ 
tion payable under the law when land comprised in his holding 
is acquired for public purposes, or by local bodies or companies 
under the provisions of the Land Acquisition Act. He is a 
person interested in the land within the meaning of 
S. 3 (^) of that Act, inasmuch as he presumably holds at 
beneficial rates, and can not be ejected by his Zemindav 
without compensation.^ Besides, the parties who usually 
suffer most from lands being taken for Government (and 
other) purposes are, no doubt, the raiyats with rights of 
occupancy. The actual occupier is, of course, turned out by 
the Government, and, if he is a raiyat with a right of occu¬ 
pancy, he loses the benefit of that right, besides being driven 
possibly to find a holding and a home elsewhere. He would, 
therefore, genemlly speaking, be entitled to a larger portion 
of the compensation.^ He is usually allowed a portion of 
the market value (of the land) as compensation without 
reference to the question whether the occupancy right is 
transferable or not,^ 

III apportioning the amount of compensation money 
’ between him and landlord it is said:—The proper course 
would be to ascertain, what was the value of landloi'd’s 
interest, and, secondly, what was the value of tenant’s interest, 
and having found the money value, of these two interest^, 
to apportion and divide accordingly. But, in this country, 
it is almost impossible to say what is the value of the interest 
ue., the precise money value of the lessee’s interest on the 
one hand, and of the landlord’s interest on the other. So 
the Courts have adopted a rough and ready way of settling 
the matter.”^ The Court must ascertain the amount of rent 
payable to the landlord, and capitalise that rent at so many 
’ years’ purchase, the number of years’ purchase depending on 
the particular circumstances of each particular case. The 
landlord is, at the outset, entitled to that capitalised value. ^ 


^ Oadadhar v. Dhunpat —7 Oal. 585a 9 C. L. R.*, 227. See also Baja 
V. Kumari —3 0. W. N. 202 : Nanda v. Cal. 7©3. 

* Anibika v. Adttya—6 C. W. N. 624. 

» Khetter v. Kumar-^3 0. W. N. 202 (206), 

• Shama ▼. BraJeoda —28 Cal. 146 (147) : Dinendrav, Tituram —80 Oal. 

801-7 0. W. N. 870-7 C.LJ. 284 : Dmne v. JVbbo— 17 Oal. 144. 
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It is usual to capitalise the value of the rent presently payable 
by the occupancy raiyat at yearpurchase,^ The landlord 
is also entitled to the chance of enhancement of the then 
existing rent and to have the value of the chance assessed and 
a money value put upon it.^ The chance of his rent being 
enhanced depends upon the provision of the law that the rent 
once enhanced cannot be again enhatieed within 15 years, and 
that such enhancement cannot exceed more than 2 annas in 
the rupee, and in all cases, it must be fair and equitable. 
But any possibility of future enhancement, after the expiry of 
the perioil during which the rent cannot be enhanced, or the 
determination of the lease, cannot be taken into consideration, 
as it would be very hard to appreciate their money value. 
The tenant is entitled to the rest of the com])ensation 
money. A claim for abatement of rent may be made for 
land taken by Government for public purpose.® 


(2) Chance of 
enhancement 
of rent. 


How 

calculated. 


Raiyats’ 

share. 

Abatement 
of rent. 


‘ Bhupati V- Secretary —6 C.L.J. 662. 

* Shama v Brakoda —28 Cal. 146. 

* Deendyal v. Thukroo —6 W R. (Act X) 24. 
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S. IS. RIGHT TO REDEEM MORTGAGE. 

Under the Transfer of Property Act '^any person owning 
an interest in or charge upon the property’’ mortgaged may 
redeem or institute a suit for redemption of, the mortgaged 
property. ‘ It has been held that a raiyati interest is not such 
an interest. A raiyat, therefore, is not entitled to redeem 
the mortgage of his superior interest, although the raiyati 
lease was created after the date of the mortgage. Conse¬ 
quently, the purchaser of a raiyati interest in the 
mortgaged property is not entitled to redeem it.® 

‘ Act IV of 1882, S. 91 (b). 

* Oiriah v. Juramoni —5 C.W.N. xxiii. 



S. 14. EFFECT OF RAIYAT’S INSOLVENCY. 

Ordinarily an occupancy holdin^^, if there is no custom Raiyat's 
under which such holdings are saleable without the consent of insolvency, 
the landlord, is exempted by the C. P. Code from liability to 
attachment and sale in execution of what is called a money 
decree, and it is perfectly open to the raiyat to raise the con¬ 
tention in the course of the execution proceedings, and he is 
entitled to a decision upon it. When, therefore, an occupancy 
raiyat is adjuJicated insolvent under the provisions of the 
Provincial Insolvancy Act, his occupancy holding cannot vest 
in the Court or the Receiver under its provisions and become 
divisible among his creditors.^ He is, therefore, entitled to 
raise the objection that the Receiver may not sell it for the 
purpose of paying up his debts. The District Judge, therefore, 
cannot direct the sale of the holding at the risk of the 
purchaser, in such a case without deciding the point.^ 


» Act III of 1907, S. 16. 

* Arman v. Patkhira-^IS 0. L. J. 664. 
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S. 15. DEVOLUTION ON DEATH. 

The right of occupancy is heritable according to the 
ordinary rules of inheritance to which the raiyat is subject— 
Hindu or Mahomedan or any other personal law^ as the case 
may be. This is clearly laid down in the Bengal Tenancy 
Act/ which thus removes nil doubts regarding the herita¬ 
bility of occupancy holdings, which were expressed by the 
courts under the old law.^ Now an occupancy right is 
declared to be heritable, whether it is tramferahle or not^ 
^^unbject to any custom to the contrary’^, the orius of proving 
which must be on the person alleging that it is not heritable.® 

There cannot be a partial acceptance or renunciation of an 
inheritancey nor can one of several heirs accept a part only 
of the inheritance to the prejudice of the other heirs and of the 
creditors of the deceased. An acceptance in part has the effect 
of the acceptance of the whole, and carries with it the same 
liability. If a person accepts the inheritance in whole or in 
part, he is bound to discharge the liabilities which attach to 
the late tenant from whom he inherits, unless he can prove 
that he has since made a formal surrender of the holding to 
the landlord.'* Under the present Act it has been held that, 
^^in as much as the heirs of a raiyat, who may have died 
intestate, having rights of occupancy, succeed to the holding, 
and in as much as the raiyat is bound to pay rent unless he 
surrenders in the manner prescribed by S. 86, the heirs are 
liable to pay the renty whether they hold the land or not. The 
Zemindar would not be at liberty lo occupy the lands of such 
a tenant, unless he has obtained from the heirs something 
amounting to actual surrender, and unless he has himself 
proceeded in the manner prescribed by S. 87, B.T. Act® 
and is, therefore, only entitled to rent from the heirs until 
they surrender. 

When the occupancy raiyat dies without leaving any heir 
and the crown becomes the ultimus lucresy his occupancy 
right becomes extinguished.® Thus, the crown does not 


» Act VIII of 1886, S. 26. 

* ilnan<{a v. Han—27 Oal. 645^4 O.W.N. 608: Ajudhya v, Imam —7 

W.R. 628: Jati y Mangul—S W.B. 60. 

3 Finucane A Amir All's B.T. Act, Ist Ed., 161. 

* Mottum V. Bhouddin —5 C.W.N. 190 

* Peari v. Kumaris —19 Cal. 790. 

® Act VII of 1886, S 26. 
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acquire the occupancy right and cannot claim to have posses- No esoheat to 
sion of the land as the ultimate heir of the deceased holder of Crown, 
the right of occupancy.' But, in default of heir, the right Reversion t 
is extinguished, and the holding then reverts to the land-lord landlord, 
who is then entitled to possession and to settle the lands 
with other raiyats.® 

When the immediate landlord, sole or co-sharer, of an Effect when 
occupancy raiyat comes into possession of his holding by succes- landlord 
sion andthe entire interest of the landlord and the raiyat 
in the holding becomes united in the same person^’, the 
oecupancg right becomes merged in the superior right of the 
landlord and is extinguished \ and, where he is a co-sharer 
landlord, ^‘he shall have no right to hold the land as a tenant,” 
but shall hold it as a landlordy though he shall have to pay to 
the other co-sharer rent in proportion to their shares. “And 
in either case the acquisition shall not prejudicially affect the 
rights of any third person.”^ This will be explained in 
detail when dealing with the effect of purchase by the land¬ 
lord and also the extinction of the right by merger. 

When the tenant dies without heirs all his interest in ^crnnh^oee 
the holding also ceases and becomes extinct and with it the 
security of the mortgage executed by him. The class of cases 
already referred to where the interests of the landlord and the 
tenant in the holding become united by sucession or other 
devolution in a representative capacity is wholly distinct 
from the class of cases where the landlord re-enters a vacant 
holding («>. on its abandonment by the raiyat) by virtue of 
his original proprietary right, and not as the representative 
of the tenant. In such a case, he does not represent the 
mortgagor tenant in any way and there is no privity of 
contract between him and the mortgagee.^ 

Therefore heirs of a deceased tenant, dying intestate, 
having rights of occupancy, are entitled to hold on until they tfon^oMand- 
have expressly or in a manner from which a surrender may be lord, 
presumed, as is stated in S. 86, relieved themselves from such 
liability, and unless they have surrendered or done something 
from which a surrender in the terms of S. 86 can be presumed, 
they are liable for rent.® This is at variance with the view 
taken by the Allahabad High Court, according to which the 


^ Sarada Mitra’s 'Ltmd Law of Bengal, 298-299 
® MuJetakesi v Pulin —8 O.L.J. 324=13 O.W.N. 12 

• Jateeram v Mangloo —8 W.B. 60 
® Aofc VII of 1886, S 22 

• Uuhtalceski v. Puling O.L.J.»324=13 O.W.N. 12. 

• Peari v. Kumaris —19 Cal. 790. 
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person on whom the right of occupancy devolves, is not bound 
to accept the tenancy and that it is only an occupancy raiyat 
in possession who has accepted the occupancy holding that is 
liable to be sued for arrears of rent which accrued during the 
lifetime of the person from whom the right of occupancy has 
devolved upon him.^ 

Effect of rent The heirs of an occupancy raiyat recorded in the landlord's 
a^[n8t some entitled to claim recognition from the landlord, 

of heirs. and, if the latter, ignoring them, brings a suit for arrears of 
rent, and, in execution of a decree obtained thereby, sell the 
holding, the right of the former is not affected. ^ They are 
also entitled in case of the landlord ignoring them to main¬ 
tain a suit for the purpose.^ When the landlord brings a 
suit against some of them, the others have to be added as 
parties. ^ 

It often happens that the landlord, being ignorant as to 
who the heirs of an occupancy raiyat are, brings sni6 for 
recovery of rent against some of several heirs and the question 
arises as to whether the decrees obtained in such suits are - 
what are called rent decrees. Where the whole body of heirs 
by their acquisceuce allowed one of them to represent all, or 
when only one got his name registered in the landlord skerista 
and the others did not, a decree obtained by the landlord 
against one of the several heirs of the occupancy raiyat should 
be regarded as rent decrees. But where the landlord being 
aware as to who the heirs are brings a suit against one or some 
of his several heirs, the decree should be considered as a 
money decree. ** 


* Lelchraj v. Baj—14 All. 381. 

* Ananda v. Hart—27 Cal. 645-= 4 C.W.N. 608. 

® Baoli V. Hamijfiddin —12 C.L.J. 267. 

* Krishna v. Kali —22 0. W. N. 289 in which all previous authorities 

reviewed. 



S. 16 DEVISE BY WILL. 


The Beno'al Tenancy Act does not contain any provision 
expressly applicable to the subject. From S. 26, which regula¬ 
tes the devolution of occupancy right when a raiyat dies 
intestate, it cannot be argued that the Legislature has 
therein, by implication, indicated that a raiyat is competent 
to make teslanienlari/ depositioti of his occupancy right ; for 
to do so is to contravene the elementary rule of construction 
that right cannot b^ conferred b;y mere implication from the 
language used in a statute ; there must be a clear and 
unequivocal enactment.' On the other hand, the provisions 
made in the Act authorising a tenure-holder and a ray at 
holding at fixed rates, to dispose of their holdings by will 
and the absence of a like provision in case of the occupancy 
raiyat implies a contrary intention. It is, however, stated 
in the Act that nothing in any contract between a 
landlord and tenant after tlie passing of the Act shall 
take away the right of a raiyat to bequeathe his holding, 
in accordance with local usage It is clear from this 
that the right of an occupancy raiyat to devise his holding 
by will is intended to be regulated hj/ local usage. Thus, 
ordinarily the right of occupancy is not capable of being 
bequeathed by will, but local usage may give the raiyat 
the power to do so. Therefore, except under a local usage, a 
raiyat is not competent to make a testamentary disposi¬ 
tion of a non-transferablc occupancy holding.® What 
is a local usage has already been considered when dealing 
with the transfer of occupancy right. When there is no 
such usage but a will is made, the question arises how 
far the heirs of the raiyat are hound by the same, or, in 
other words, in the case of a testamentary devise is there 
any estoppe as between the testator and the intended 
legatee or the executor ? As pointed out by Mookerjee J. 
in a very recent ease r“ In the case of a transfer inter vit'os 
with or without consideration, there is an estoppel in favour 
of the transferee as against the transferor and tliat estoppel 
is binding upon the heir of the transferor. In the case of a 
testamentary devise * * * It cannot be disputed that it is 


' Amulya v. Tarini —18 O.W.N. 1290=21 G.L.J. 187. 

» Act VIII of 1885 S. 178 (3) (d). 

• Amulya v. Tarini —18 O.W.N. 1290=21 C.L.J. 187 : Kunja v. 
Umeah—18 O.W.N. 1294. 
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open to the testator, uj) to the rery last nooment of his life, 
to change his mind and to revoke the disposition made by 
him. His testament does not come into operation till the 
moment after lus death. Consequently, as between the 
testator, on the one hand, and the legatee or the executor 
on the other, there is no room for any possible applica¬ 
tion of the doctrine of estoppel * * * * Consequently, 

so far as the heir-at-law is concerned, he cannot be 
deemed bound by any derivative estoppel traceable to an 
estoppel which bound his ancestor. If he is to be bound 
by any estoppel it must be an independent estoppel against 
him, but * * no intelligible principle ot justice, equity 

and good conscience can be suggested upon which any 
such independent estoppel can be reasonably founded. The 
truth is that the testament, if it takes effect, comes into 
operation immediately after the death of the testator ; 
at the same moment, precisely, the statutory right of in¬ 
heritance comes into operation, and there is no reason why 
an estoppel should be applied against the heir-at-law so 
as to deprive him of what he is entitled to take under the 
statute. * * * In the case of a testamentary devise of 

an entire non-transferable occupancy holding the heir-at-law 
is, therefore, not debarred by the doctrine of estoppel from 
questioning its validity 

The F. B. in BayamayVs case did not lay down any 
principle contrary to what is stated. The validity or against 
the raiyat of a tranrfer of the whole or a part of an occupancy 
holding made voluntarily depends upon the principle of 
estoppel, and that ot* a transfer made involuntarily upon the 
principle of acquiescense and waiver. No such principles are 
applicable to the case of a testamentary disposition. That 
being so, the grounds upon which a testamentary disposition 
of an entire holding is invalid would apply equally to such 
a disposition of a part of the holding. It is true that the 
F. B. laid down that in case of a transfer of a pari of a 
holding the landlord is not ordinarily entitled to re-enter. 
But the considerations upon which the right of the landlord 
as against a transferee of a part of a holding have to be 
determined, have no bearing upon the question.* 


' Amulya v. Tarini —18 O.W.N. 1290»21 C.L.J. 187 dissenting 
from Haridaa v. Uday--12 C.W.N. 1086—»8 C.L.J. 261. 

• Umeah v. Joy—22 0, W. N. 474. 
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Such are the rights and privileges which the Legis- Rights of 
lature has conferred on the raiyat with a right of occu- raiyat based 
pancy. From what has already been stated it is clear that not^contraot. 
his rights were originally based on occupation and regu^ 
lated by custom. He simply occupies the land, as his fore¬ 
fathers have occupied it before him, subject to the obser¬ 
vance of certain conditions, the general character of which 
is approximately known and understood, though they have 
never been reduced to a definite written form. There are 
certain general rights, which all know very well that the 
raiyat would not give up except under pressure of absolute 
necessity—rights which are essential to his status. These 
rights are not based on contract^ and the whole notion of 
their being capable of regulation by contract is unfamiliar 
to him.^ 

But the Permanent Settlement, which conferred on Freedom of 
the zemindars absolute proprietary right in their zeniindaries, 
also permitted them f reely to enter into contracts with their Regulation!, 
raiyats on any terms best conducive to their interest. Thus, 
the Regulations did not restrict in any way the right of 
contract as between the landlord and the raiyat. As observed 
by Trevor J. in the Great Rent Case :—^^the Khudkasht 
raiyats, though they were entitled to pattas at the pargana 

by the laws of 1793 and following years, and though 
under S 6 of Regulation IV of 1793 the courts were, in case of * 
disputes, to determine the rate of the patta according to 
those rates, still under the operation of the laws above cited, 
raiyats might, if they pleased, bind themselves by specific 
engagements irrespective of those rates; and, of course, having 
done so voluntarily they would be held strictly to the terms 
of their engagements.^’^ And as pointed out by Campbell 
J. in the same case :—^fif, in a possible case, written contract 
inconsistent with the customary rates and holding under 
that contract be proved, effect must be given to the contract, 
except so far as it is varied by the strict interpretation of 
the provisions of Act X of 1859^’. And the Rent Acts of 
1859 and 1869 provided that a landlord could prevent the 
acquisition of occupancy right, by the raiyat, when there 
was express stipulation to this effect in any written 
contmct.^ 

‘ Ilbert, Debate ia Council on B. T. Bill. 

• B. L. B. Sup. F. B. 202- 3 W. E. (Act X) 28. 

* Aot X 18S0, S. 7-Act VlII of 1869 B. 0. S. 7. 
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But ij^norance, poverty, fear of oppression, absence 
of independent advice are the characterestics of the poor 
peasantry of Bengal, while ^^such is the power of the 
zemindars, so numerous and effective are the means pos¬ 
sessed by most of them for inducing the raiyats to accept 
agreements, which, if history, custom, and experiences be 
regarded, are wrongful,’^' that to uphold them would be 
contrary to good policy. We all know the theory on which 
the ordinary law of contract is based. It presupposes 
equalities between the parties to the contract, full knowledge 
and appreciation by each party of the nature of the right b 
to which he is entitled, and a deliberate intension on either 
side to modify those rights in a particular manner. But, 
the circumstances which lead up to the execution of a 
Kabuliat by an occupancy raiyat, are of a very different 
character, and, if we find that he has fixed his signature or 
mark to a Kabuliat purporting to give away rights which 
are essential to his status, we may feel morally certain that 
the signature has been obtained under circumstances which 
are described in the Indian Contract as constituting undue^ 
injlu uce. In fact, whilst the elements of an ordinary legal 
contract are offered on the one hand, and accepted on tlie 
other, the characteristic elements of the transaction which 
results in the execution of such Kabuliats as these, are 
pressure one the one side and submission on the other.^ 

The Bengal Tenancy Act, therefore, has very wisely 
taken aivay from the raiyat the so-called freedom of contract 
which he bo long enjoyed to his detriment, and has pievented 
him from contracting himBcff out of the rightB which are 
essential to his status. Tlie restrictions to contract are 
divided into three classes: the firBt referring to all con¬ 
tracts past or future; the secondy to fjuite recent contracts ; 
and the third to futilre contracts only. In the jirst class 
are placed only those contracts which bar in perpetuity the 
accrual of occupancy rightSy or destroy occupancy rights 
already in existence, or allow ejectment without process of 
law, or prohibit improvements. The second class deals with 
contracts, purporting to bar the accrual of occupancy rights 
during a particular tenancyy and, in this class it was decided 
not to go beyond the date on which the Rent Commissions 
Report and Bill were published by Government t. e. 15th 
July, 1880, It may fairly be said that any contracts made 
subsequent to that date, have been made in order to defeat 


‘ Government of India’s Despatch to Secretary of State. 
* Ilbert, Debate in Council on B. T. Bill. 
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impending legislation, and they should not be given effect 
to. In the third class whicti only restiicts future contracts, 
the general statement has been simply put in the legal form 
that neither the accrual of the occupancy right nor the en¬ 
joyment of the more important incidents attached to that 
right, shall hereafter be defeated by stipulations in the lease. 
They relate to right to use the land, to surrender his hold¬ 
ing, to transfer or bequeath it in rccordance with local 
usage, to sub-lety to reduction of realty or commutation there¬ 
of, or as to interest payable on arrears of rent. Such con¬ 
ditions in leases by which the occupancy raiyat is prevented 
from enjoying these privileges conferred by the Act are 
declared to be void.' 

Leases relating to toaste lands are, however, excepted 
from these restrictions. They are left wholly to contract, 
except that nothing in the lease shall operate so as to des¬ 
troy an occupancy right which has grown up during the 
lease. And, if the waste land has been reclaimed by the 
landlord himself and then leased out, the raiyat will ac- 
•quire no occupancy right in it for the first thirty years of 
such leasing out, if stipulation to that effect is made in 
contract. These restrictions are meant to encourage re¬ 
clamation by landlords.' 


Exception in 
favour of 
waste lands. 


' Act VllI of 1886, S. 178. 
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HOW THE RIGHT MAY BE LOST OR 
EXTINGUISHED. 

It now remains for us to consider how may the occu¬ 
pancy rig;ht be extinguished. Under the Rent Acts of 
1859 and 1869 the right of an occupancy raiyat could be 
determined for non-payment of rent^ for breach of any condi¬ 
tion in the contract of lease, express or implied—sometimes 
by the denial of landlord^e iitle^ by surrender^ abandon^ 
ment, iranafeVy eackeaty by compulaory acqtiiaition for pub¬ 
lic purposes, by merger, and by submersion of the holding. 
This is also the case under the present law. I have already 
dwelt upon these in other places. It remains for me to 
consider the case of extinction of occupancy right by 
merger, • 

Uoctnne of Merger. 

The doctrine of merger is based on the maxim of 
law :— ^Nerno potest ease tenens et dominus^— a person cannot 
be, at the same time, both landlord and tenant of the same 
premises. ^'It may be laid down as a general rule that, 
whenever the particular estate and that immediately in 
reversion become, by some act or event, subsequent to the 
creation of the particular estate, for the first time, vested in 
one person in the same right, their separate existence will 
cease, and a merger will take place.” Thus, when a person 
holds a term of years, the union of the term with the im¬ 
mediate reversion, both being vested, at the same time, in one 
person, in the same right, determines the lease by merger. 
In such a case, the reversion merges or drowns the term.' 

Whether the doctrine of merger applies to lands in the 
muffasil in this country is a matter of doubt.® But the 
analogous doctrine has been enacted in the Transfer of 
Property Act, which applies to non-agricuUttral tenancies, 
by which a lease of immovable property determines in 
case the interests of the lessor and the lesse in the whole 


' Wood-falls’ Landlord and Tenant, 326; quoted in Finnoant and 
Amir AU’s B.T. Act, let Ed., 129. 

• See Womesh v Bajnarain —10 W. B. 15 : RusUm v. AtJeinton — 
11 W. R, 485. Thomas v. Ranckanan —25 W. R. 503 : Jibanti y. Qokool*^ 
10 Oal. 780 : But See Rrasanna y. Jagat —30.L.R. 159* 
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of the property become vested at the same time in one 
person in the same right. ^ 

As regards agriculturaf tenancies, the principle that Under old 
when the interests of the lessor and lessee of immovable 
property vest in one and the same person by operation 
of law or by voluntary transfer, the subordinate right 
becomes metged in the superior right, was enunciated 
in a number of rulings previous to the passing of the 
Bengal Tenancy Act,® though the contrary was also laid 
down some other cases. ^ 

The B.T. Act of 1885 laid down the same principle in Under B.T. 
the following words :—When the immediate landlord of an 
occupancy holding is a proprietor or a permanent tenure- 
holder, and the entire interests of the landlord and the raigat 
it the holding become united in the same person hy 
succession or otherwise^^^ [which means ways other than 
transfer, or succession but similar to them,*' and does not 
include surrender^ nor reversion to or vesting of the interest 
in the landlord on the death of the occupancy raiyat 
without heirs]® or ^Mf the occupancy right in land is trans¬ 
ferred^ to a person jointly interested in the land as pro¬ 
prietor or permanent tenure-holder^^®—then, in either of 
these cases—^^the occupancy right shall cease toexhty^ 

hffect of acquisition of occuptncy right by landlord. 

Thus when a sole or ^sixteen annas^ landlord acquires a Acquisition 
right of occupancy in the ways stated above, he ceases to have oocupanoy 
the occupancy right altogether. Even a Benami purchase landlord, 
by the proprietor, in the name of a third person, of an 
occupancy raiyat's land, determines the raiyat^s interest,'^ 

'Act IV of 1882, 111 (d),See also Promothav, Kali —28Cal. 744. Singa 
Y. Nanda —82 Oal. 312. 

*Mitrajit v. Fait-patricJe —11 W. R. 206 ; Reed v. 8reekii(8en-^l5 W. R 
430 : Balchand v. Lathu —23 W. K. 387 : Lai v. Solano —10 Cal. 45=12. 

C. L. R. 659. Badha v Bahhal—12 Cal 82. 

^Umesh v. Baj —10 W. R. 15 : Rmton v. Atkintoji —11 W. R. 486 : 

Savi Y. Panchanan —25 W. R. 603. 

♦Act VIII of 1885,8.82(1) 

^Mukta V. Pulin —13 0. W.N. 12 = 8 C. L. J. 324. 

^Badan v. Rajeswari —2 0. L. J. 670 . Nil v. Ohatu —4 C. W. N. 667. 

^ S. 22 (2) speaks of transfer but not of ^^sueceasion or otherwise" 
as 01. (1). But this may be due to inadvertence or hurried drafting"— 

Amir Ali A Finucane’s B. T. Act, 2nd Ed., 146 Fn. 2. But unfortunate¬ 
ly when the Act was amended this is not corrected probably owing 
to over-sight. 

• Act VIII of 1886, S. 22 (2). 

• Ibid both (1) and (2). 

Badha v. ^khat. —12 Cal 82, 
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and with it the right of ocfeupancy. Similarly, if the 
o wner of a fractional share of an entire estate acquires an 
occupancy holding, then, so far as he is concerned, the 
right of occupancy shall cease to exists In other words, 
in such cases the right of occupancy becomes merged in 
the superior right of the landlord and ipso faeto extin¬ 
guished and disappears altogether. And where certain 
co-sharer zemindars, who were in seperate possession of the 
separate portions of lands comprised in the zemindary, 
purchased taiyati holdings and were in separate possession 
of them, held that there was no relationship of landlord 
and tenant. ^ 
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of holding 
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ooonpancy 
right, where 
heisco*8harer 
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There must be the union of ^Uhe enti e interests of the, 
landlord and the raiyat'^ in one and the same person.^ 
This will be the result whether the landlord acquires the 
raiyaVs interest or the raiyat the landlord's. Thus, if the 
raiyat acquires only a fractional share of the landlord's or 
the intermediate tenure-holder^s interest, he would not 
lose his right of occupancy.^ If, however, he acquires the 
^16 annas^ interests of his landlord his occupancy right 
ceases to exist.^ A distinction is thus made between the 
case of a co-sharer landlord acquiring the raiyat^s interest 
and a raiyat acquiring a fractional share of the landloi*d*s 
or intermediate holder^s interest. If the owner of only a 
fractional share of an estate acquires an occupancy holding 
then so far as he is concerned, the occupancy right ^'ceases 
to exist.''® 

In construing S.2^ (l^), which deals with the acquisi¬ 
tion of occupancy right by a co-sharer landlord, a Full Bench 
of the High Court pointed out :—^Ht is not said, and the 
sub-section cannot be understood to mean, that the hold¬ 
ing shall cease to exist, but that the occupancy right shall 
cease to exist, and there is nothing in the sub-section 
inconsistent with the continuance of the holding dhesfed of 
the right of occupancy which attached to it."^ ^The effect 
of the purchase of an entire occupancy holding by the 
landlords is not necessarily to put an end to the holding, 
but to divest it in their hands of the right of occupancy. 


' Finuoane and Amir Ali’s B. T. Act, I, Ed., 131. 

• Oohinda v. Sreenath —3 0. L. J. 141. 

» Act VIII of 1886, S 22 (1). 

• Ibid, Ex<planaiion^ see also Qoor v Jeo.—16 Cal 12Y ; 

Oardint v. Bamf—L. R. 6 I. A. 164=3 O.L.R. 10. 

• Finucane and Amir Ali’s B.T. Act, 2nd Ed., 146—166. 

® Jawadul v. Ram-24 Oal. 143 F.B. = 1 0. W. N. 106, followed in 
Miajan v, Minnat —24 Cal 521 affirmed by Full Bench in Ram v Kachu — 
1 O.LJ. F.B.=9C. W. N. 249= 32 Cal. 386; Lai y Jagir^lS O.W.N. 
918 . 
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if any, which attached to it,^”^ The effect of this decision 
was that if a (co-sharer) landlord acquired a holding to which 
a right of occupancy was attached, the right ceased to exist 
bid not the holding ; in other words, the holding continued 
in existence divested of the occupancy right. Thus, in 
respect of the purchase of an occupancy holding by a 
co-sharer landlord, it was settled law under the old B. T. 

Act that non-occiipancy right would be kept alive by the 
co-sharer landlord purchaser2. It would seem, therefore 
that if he were to transfer it to somebody else he would 
have a valid title there-in, and might acquire a right of 
occupancy in the land under the provisions of the law. 

But if the purchase was made on behalf of all the land¬ 
lords, the whole tenancy was merged (under the old 
section as it stood before the amendment in 1908). And 
even where they subsequently gave a sublease in respect 
of the holding to anothor tenant, the whole tenancy being 
already brought to a termination, they could not be heard 
to say that the nou-occupancy right still subsisted.* 

Thus, although by the operation of the section the 
occupancy right ceased to exist, there might be a good 
transfer of the holding. 

But, as explained in a subsequent case:—read in Distinction 
connection with the other sections of the Act, must be between 
taken to refer to occupancy holdings, which are of a^n^non^ * 
transferable character. And although under its provisions an transferable 
occupancy right may be severable, it is serrarable only in the bolding. 
cases to which it applies and cannot be made severable 
in all cases. Apart from any special provision of law such 
as is contained in it and is applicable only to the cases 
referred to in it, it does not seem possible on any principle 
to hold that in the case of a nondransferable occupancy 
holding, the holding can be sold without the right of oc¬ 
cupancy so as to give the transferee a right to retain posses^ Merger when 
sion of tt {as against his other co^sharers). S22 does not make 
a non-transferable occupancy holding transferable when the 
purchaser happens to be one of the proprietors ®, that is to 


^ Miajan v Minnat —24 Gal 521 ; see also Sitanath v Pelarafn-^21 
C.L.J, 869. 

* Rajaram v Jhanti —34 Ind Gas. 75 (Pat) diitinguishiog Miajan 
r Minnat —24 Gal 621, following Ram v Mahmed —3 C. W. N 62. 

* QirUh V Kedar —27 Gal 473 — 4 G. W. N. 669 : Dilhar r Hossein — 
26 Gal 683 : Ramrup v Manners—4i G, L. J. 209, doubted in Udoy v Hari — 
13 G. W. N. 937, but aflirmed by P. B. in Ram Kachu —32 Gal 386«« 
1 G. L. J. 1 = 9 G. W. N. 249, also another P. B. in Lahhan v Joinath —34 
Gal 676=6 G. L. J. 457, and also recently by another P. B. in Dayamoyi r 
4nawda—18 0. W. N. 971«20 0. L. J. 62= 42 Cal 172 

43 
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say, a co-sharer landlord. A «o-sharer landlord who pur¬ 
chases a non-transferable occupancy holding, “ is a purchaser 
without the landlord's consent, using the term landlord in 
its proper signification of the whole body of landlords*’^. 
He is, therefore, in no better position than a third party 
purchasing such a holding. 

Where he is But, in a case where the purchaser is a 16-annas land- 
sole landlord. there appears to be no reason for distinguishing be¬ 

tween a transferable and a non-transferable occupancy hold¬ 
ing®, for he himself being the purchaser he is presumed to 
have given his own consent to the transfer in his favour. 

There can be little doubt that when a co-sharer landlord 
acquires a non-iransferable occupancy holding there is still 
extinction by merger of the right of occupancy which at¬ 
tached to it. For, being himself a landlord, he cannot have 
the right of occupancy in the holding purchased by him. 

Position of When a co-sharer landlord purchases the interest of an 

oo-aharer occupancy raiyat, the question arises whether he is en- 
titled to retain exclusive Ichas possession of the land or bound 
fsr. to deliver possession or it to his other co-sharers. We 

have already seen that apart from S. 22(2) of the B.T. Act, it 
does not seem possible on any principle to hold that in the 
case of a non-transferable occupancy holding, the holding, 
can be transferred without the occupancy right, so as to give 
the transferee a right to retain possession of it; and the 
original S. 22 did not make a non-transferable holding trans¬ 
ferable when the purchaser happen^ to be one of the pro- 
Boundfcogive prietors®. On the principle stated above, which has not been 
up joint po8-overruled by any decision of a Full Benchwhere such a 
othc?r co^ holding is transferred to one of the co-proprietors, the 

sharers transferee co-proprietor must be treated as a ])urchaser 

when hold- without the landlord's consent, using the term landlord in its , 
Sfnrfe«ble. signification of the whole body of landlords, and is 

in no better position than a third party, and the holding, on 
its transfer, must be treated as having been abandoned by 
the raiyat. When, therefore, the transferee co-proprietor 
comes into occupation of it after the transfer, he is in occupa¬ 
tion of it without any title. The other co-proprietors are, 
therefore, entitled to recover khas possession of the holding 
jointly with him, to the extent of their shares^. Thus, a 


* Kara v Umesh —II 0. L. J. 20. 

* Ram T Kachu—S2 Cal 386 F. B.*l 0. L. J. 1=9C. W. N. 249 
Judgment of referring judges : Lai v Mahomed —13 0. W, N. 913 Per 
Jenkins G.J. and Ifookherji J. 

* Qirieh V JTsdar—27 Cal 473. 

* Salima y Enatulla-^IS Ind Gas 624. 
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non-transferable occupancy holding cannot be sold to a oc- 
sharer landlord so as to give the transferee a right to retain 
(exclusive) possession of it^. In the case of a Entitled to 

able holding however (to which alone S B.T. Act P®*' 

applies) a Full Bench of the High Court, after a con- tran^eraSe? 
sideration of all the cases on the subject, has laid 
down that the result of the purchase by a co-sharer 
landlord of the occupancy holding of a tenant is not the 
extinction of the tenancy right altogether but of his occupancy 
right in the holding. He is, therefore, entitled to hold the 
land and to retain exclusive khas possession of it, in opposi¬ 
tion to his other co-sharers, and they are not entitled to 
joint possession with him^. 

The acquisition of an occupancy right by a proprietor As raiyat «ii- 
did not, however, affect the right of his other co-sharers to other oo- 
receive their shares of rent of the tenancy®, as there was no Proprietors, 
law in this country to prevent one of several co-proprietors 
holding the status of a tenant under the other co-proprietors 
of land which appertained to their common estate^. A 
,co-sharer landlord, therefore, acquiring the right of a raiyat, 
could hold the land as a raiyat if not to himself, certainly 
to the other co-sharers^ and his other co-sharers were not 
entitled to joint khas possession with him. ^ Thus, in respect 
of the purchase of an occupancy holding by a co-sharer 
landlord, it was settled law that under the old Tenancy Act 
the non-occupancy right would be kept alive by the co-sharer 
landlord purchaser®. 

The effect of the decisions just discussed was to lay View opposec 
down “a rule of law which was ojiposed to the policy of the t© policy of 
authors of the Bengal Tenancy Act viz, to discourage the 
acquisition of occupancy holdings by the landlords”®. As 
pointed out by Rampini and Mitra JJ :—according to 
the terms of 8 32 (2) and the intention of the Legislature which 
framed the B. T. Act, an occupancy right purchased by a 


' Lakhi v Balabhadra —19 0. L. J. 400 : Bijoy v Shosimukhi —12 Ind 
OaB 67 : Salima v Enatulla —15 Ind Cas 524 : Kanchan v Kamala —21 
0. L. J. 441. 

» Ram y Kachu-32 Oal 389 F. 3. = 1 C. L. J. 11 =9 0. W. N. 247 ; eee 
Bijoy V Soshimukhi —12 Ind Cas 67. 

* Sitanath r. Palaram —21 Cal. 869. 

* Jawadal Huq*i case—24 Cal. 143 F. B. = l 0. W. N. 106 & F. B. 
ralingin Ram y. Kachu —I. C. h, J. 1. F, B.=s9 C. W. N. 249—32 Cal. 386. 

* Raja y Jhanti —34 Ind oas 76 (Pat) distinguishing Miajan v, 
Knnat— 24 Oal. 521 following Ram v. Mahamad. —3 0. W, N. 62. 

* Notes on the Clauses of B. T. (Amendment) Bill 1906. 
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co-sharer landlord, who was i 9 int proprietor or a joint 
permanent tenure-holder, ceased to exist, and no tenancy or 
any other right remained by virtue of which the purchaser 
could obtain khas possession of the land as a tenant. The 
reasons for this conclusion are :—{%) that to hold otherwise 
is to introduce a nexo class of tenants not contemplated by 
the Act (see S 4) ; {it) that to lay down the contrary is to 
frustrate the object of the introduction into the Act of S 22, 
which was to discourage the purchase by the landlords of 
their tenants’ rights or to prevent them from encroaching upon 
the raiyati land of the province and converting it into nij jote 
land ; {Hi) that the words in ^22{2)^^shall cease to exist^^ occur 
also in S22 (1) and so, if, in the circumstances referred to, the 
tenancy is not to cease to exist, but to continue divested 
only of the occupancy right, then under S22 (1) a (sole) land¬ 
lord may purchase an occupancy holding, and become his 
own tenant, which would seem to be opposed to the funda¬ 
mental principles which underlie the law of landlord and 
tenant in all countries; and {iv) that if the Legislature had 
intended to lay down any such rule as has been laid down. 
in the above cited rulings, it would surely have conveyed 
its meaning not by implication but by means of clear and 
unambiguous language’^ and they referred the following 
question to a Full Bench :—‘^Were the eases, (already 
cited) 80 far as they lay down that when occupancy right is 
purchased by a sole or joint proprietor or permanent tenure- 
holder only the occupancy right ceases to exist but the ten mcy 
remains divested of the occupancy right, correctly decided, 
or in such a case, do the oocupaucy right and the tenancy 
right cease to exist, so that the sole or joint proprietor or 
permanent tenure-holder who purchases, acquires no fight as 
a tenant at all ?” But the Full Bench refused to reconsider 
the question and upheld the former decisions.’ 

To counteract their effects, the Legislature at last 
thought fit to intervene, and the Select Committee to consider 
the Bill for the Amendment of the B.T. Act, which was 
passed into Act I of 1907 B.C., greatly modified the 
provisions of sub-section (-Z). The amendments made by 
them will”—as they stated in their report,—^'give effect to the 
intention of the framers of the Act by providing that where 
one of several co-sharer landlords or joint tenure-holders 
acquires an occupancy right of a tenant of all the co-sharers 


' Bam V. RiocHu—referring judgment in 1 C.L.J. 1 FB«*9 0. W. N. 
849-36 Cal. 386. 
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or joint tenure-holders, sue^ land-lord cannot thereby acquire 
an occupmcy right. The actual Section that has been 
passed into law has been thus worded :—the occupancy 
right in land is transferred to a person jointly interested in 
the land as proprietor or permanent tenure-holder, he shall be 
entitled to hold the land subject the payment to his co-pro¬ 
prietors or joint permanent tenure-holders of the shares of the 
rent which may be from time to time payable to them." 
And *‘to make the meaning of the section quite clear" 
the following illustration has been inserted :— ‘‘ A, a co¬ 
sharer landlord, purchases the occupancy holding of a raiyat 
X. A is entitled himself to hold the land on payment to his 
co-sharers of the shares of the rent payable to them in respect 
of the holding" 

But the sub-section, as it even now stands after the 
amendment, while it does not clearly extinguish the tenancy 
or the holding, leaves the status and position of a co-sharer 
landlord purchasing an occupancy holding, with reference to 
his other co-shares, as anomalous and uncertain as they were 
before. Thus the Amendment, while providing that (in 
respect of his possession) the purchasing land-lord shall pay to 
his co-sharers the sum which would have been payable, from 
time to time, as rent by the occupancy raiyat, does not, 
(though intended to) make it clear whether his possession is 
exclusive or joint possession of a co-sharer proprietor or 
tenant (t.e., a tenure-holder, or raiyat, as the case may be). 
That the status of a person who is ^^entitled to hold the land" 
under another subject to the payment of rent " (be it a 
share) is that of a tenant admits of no question,* and this fact, 
together with the use of the word ^^renV^ for the sum payable 
by the purchasing co-sharer (proprietor or tenure-holder) to 
his other co-sharers, lends countenance to the view that he 
will hold the land exclusively as a tenant paying rent to his 
other co-sharers in proportion to their shares. IMie position 
is, no doubt, inconsistent, although the right of the co¬ 
sharer landlords to receive their shares of the rent of a hold¬ 
ing in possession of the other co-sharers has been long 
recognised. But, ^ where the purchasing landlord is a 
tenure-holder^ it is obvious that he can be a ^ tenant and 
though a ‘ tenant, ’ includes a ‘ raiyat ^ he cannot be a raiyat 


^ Illustration added to • 22 of Act VIII of 1886 by Act 1 of 
1907 B. 0. 

* This oonclusion is further supported by the definition of ** Tenant* 
as given the Act. See Act VIII. of 1886, S3 (3), 

» Ibid) S 4. 
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himself in respect of the holding, in as much as he is a ^Hemre- 
holder and also because, as stated in the illustration whether 
he is a proprietor or a tenure-holder, his lessee cannot be a 
tenure-holder or a raiyat in that case; and if he is regarded as 
a tenure-holder under his co-sharer that would be an anomaly, 
for the latter let it out to his predecessor as a raiyati holding. 
Further, the fact that a sub-lessee from him (on his acquir¬ 
ing the holding) holds the land as a tenure-holder or a 
raiyat, as the case may be, as stated in the newly added 
illustrationy leads us to the conclusion that he himself 
holds the land as a co-sharer proprietor or tenure-holder and, 
as such, loses the occupancy right that attached to the 
holding before his acquisition. The occupancy right, there¬ 
fore, in this case also merges in the superior right of 
the landlord and ceases to exist. 

To obviate these dificulties, the late East Bengal and 
Assam Legislative Council changed the words of the sub¬ 
section, as it stood after the amendment made by the Bengal 
Council, in the following way :—‘‘ such person shall have 
no right to hold the land as a raiyaty but shall hold it as at 
proprietor or permanent tenure-holdery as the case may be, 
and shall pay to his co-sharers a fair and equitable sum for 
the use and occupation of the samey That is to say, his pos¬ 
session of the holding is the possession of a proprietor or 
tenure-holder and not a raiyat. But even this does not render 
the position and status of a co-sliarer landlord purchaser clear 
and certain, but leaves it still more anomalous. For 
though to avoid confusion the word “ re7it has not been 
used, a sum payable for the use and occupation’* oi \ 2 lW(Sl 
is but another name for rent, ’’ and a person who pays 
such a sum to another for *'• the use and occupation ” of 
his land is, in the eye of the law a “ tenant’’ And 
the position of a person who holds land in the double capacity 
of a ^ proprietor ’ and a ‘ tenant ^ is quite inconceivable. 
But there can be no doubt that he canpot retain the occu¬ 
pancy right when he acquires the holding. 

The effect of the law, as it now stands, seems to be that it 
prevents one of several co-proprietors from holding the status 
of a tenant under the other co-proprietors of land which apper¬ 
tains to their common estate. It thus nullifies the con¬ 
trary dictum laid down in a well-known case, though it 
confirms the view of the old law that a co-sharer landlord 
has the right to receive his share of rent of the tenancy 


' Jatoadul Haq v. Ram —24 Cal. 142=1 0. W. N, 114 and others 
already cited sevaral times.son. 
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from the co-proprietor who acquires the ri^ht of occu¬ 
pancy.^ We have already seen that S. (2) of the B. T. 

Act before its amendment ai)plied only to a case in which a 
transferahle occupancy holding is the subject-matter of the 
purchase. And in so far as the question whether it applied 
only the transferable or both to transferable and non-transfer- 
able holdings its language has not been altered by the 
amendment made.^ 

Even where an occupancy holding is transferred to of 

co-sharer landlord and such traunfer in recognised by the rgnt.* 
other landlords and rent received by them in respect of it, 
such recognition will amount to evidence either of the 
holding being a transferable one or of the fact that, though 
(non-transferable and so its transfer is) voidable at their 
instance, it has been validated by their recognition. In 
either view applies to such a case. And he is entitled 
to hold the land so j)urchased on payment to his other 
co-sharers of a fair and equitable sum for the use and 
occupation of the sarae^. 

• When owing to merger^ as explained above, the occu- Land does 
pancy right becomes ipso facto extinguished, the land 
not become the private land of the proprietor hut continues ronmins ^ 
to fo m part of the raiyati stock of the country ; so (hat if miyati, 
it is settled with another raiyat, the right will accrue in his 
favour \imtnediately, if he is a settled raiyat of the village, or 
if not] on the completion of the statutary period ; and if 
there are nnder-raiyats already in occupation they may take 
the place of the raiyat whoso occupancy right has been 
acquired by the proprietor But a new occupancy right 
cannot be acquired in the same tenancy by a co-sharer 
proprietor by whose action the occupancy right has ceased to 
exist. It may be contended that under B.T. Act the Landlord 
occupancy right, which is extinguished by the transfer of it acquire 
to the co-sharer landlord, is only the right w^hich is 
at the date of the transfer ^ and there is nothing to prevent 
the acquisition of a new occupanc^ right (by reason of their 
continuously holding the land as a raiyat for a period of 
twelve years and mo^*e from) the date of their purchase. 

But to hold this will defeat the policy of the section. And 
further, the owner of the holding cannot acquire a right 
adversely to himself in his other character as coproprietor®. 


' Sitanath v. Pelaram —21 Cal. 869. 

• Bipradas v. Surendra —22 C. W. N. xxiv. 

• Enaiullah v. Maen —25 Ind. Cas. 414. 

^ .4mtV Ali and Finucne'a B. T. Act, 2nd Ed. 145. 

• Ram ▼. 14 0. W. N. 194-36 Cal. 709 - 7 0. L. J, 709, 
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Effect of such acquisition on rights of third parties. 

The B. T. Act, 1885 made special reservation regarding 
the rights of third personsy and laid down that though, on the 
acquision of the occupancy right by the sole or a co-sharer 
landlord, as between the transferor and the transferee, the 
occupancy right ceases to exist, the result shall not 

^^prejudicially affect the rights of any third person'*'*^. 
Third person'^' here means every person interested other 
than the transferor and the transferee and includes an 
nndeV’-raiyat The rights of third })ersons must be valid 
rights Thus, when an occupancy right has been snh-let 
or subjected to a mortgagey then its ])iirchase by a sole 
or co-sharer landlord should not be regarded as destroying 
or injuring the rights of the under-raiyat or mortgagee^ in 
all cases. 

The question arises whether a sole landlord acquiring the 
occupancy right is entitled to eject an under^iaiynty who 
holds the land under the raiyat whose occupancy holding he 
has purchased. It is not difficult to answer the question 
when a landlord purchases an occupancy right in ejrecniion 
of a decree for rent under the provisions of the B. T. 
Act. In such a case he acquires the right to avoid what 


are called the incumbrances on 


holding. 


When ‘le As’ 
Landlord pur 
chases at 
rent exe¬ 
cution sale. 


uuder-raiyati lease being regarded as an incumbrancey he can 
do away with the under-raivali lease f/’it is not protected 
under S, 85 of the Act, Where, however, the under* 
raiyati lease is protected under S. 86 of the Act, different 
considerations arise. The effect of the purchase, being, as 
we have already stated, to keep alive the occupancy hold¬ 
ing, though merging the occupancy right, the right of the 
person already on the land as an under-raiyat does not 
cease. If he does not acquire the status of a raiyat, his 
status continues to be what it was viz,y that of an under- 
raiyat, and he is thus protected, both under S 'Z'Z{*Z) and S 49 
B. T. Act. The purchasing landlord can; therefore, eject the 
under-raiyat after having served him with a notice to 
quit under S 49 (2), or re-enter the holding after the 
expiry of the lease, when it is so protected Thus a land¬ 
lord so purchasing the holding of a raiyat in execution of 


‘ Act VIII of 1885, S 22 (1)—(2). 

• Sitanath v. Felaram —21 Cal. 869. 

• Amirulla v. 2fazar —31 Cal. 952. 

• Ptari V. Badal —28 Cal. 205 »3 0. W. N. 312 j Ram v Bhela — 

37 Cal. 709. 

• Bam V. Kaehu—l 0. L. J, 1-9 0. W. N. 249 - 32 Cal. 386 P B. 

• Ram v. 14 0. W, N. 814. 
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a decree for arrears of rentfis entitled to take hhas possession 
by ejeetinpj the under-raiyat wliose lease was created with¬ 
out the land-lord^s consent and not registered ; such a 
right not being protected by S 22(1) of the B. T. Act/ 
nor by SI61(c) as an incumbrance*-*. And in this respect 
there is no distinction between a transferable and a non- 
ferafble occupancy holding. 

But difliculties and complications croj) up in cases of 
voluntary transfers in favour of the landlord and purchases 
made by him at sales in execution of money decrees. Under 
such circumstances, also, it was contended in some 
cases that the landlord was entitled to eject the under- 
raiyat under S 85(1) of the B. T. Act. But, as pointed 
out by Jer.kiiis C. J. in the ease noted below :—^^The right 
of the landlord under S 85(1) is a right vested in him by 
virtue of his landlord’s interests and not by virtue of any 
other interest he rtiight acquire ; and to entitle the land¬ 
lord to act by virtue of that interest there must be no 
obstacle in the shape of an intervening instercsi!^ But it 
-was contended in that case on behalf of the landlords that 
'^the raiyat’s transferred interest has been extinguished, and, 
in this view, reliance was placed on the doctrine of merger 
and the terms of S 22(1) B. T. Act”, so that there was no 
such intervening interest to debar the landlord from ejecting 
the under-raiyat under S 85(1) B. T. Act. ‘‘But^’—as the 
learned Chief Justice again points out—''it is at least 
doubtful whether the doctrine of merger applies to lands in 
themufassil. And if it be assumed that it does, it cannot 
be that it should be more oppressive in its operation on the 
under-raiyat than the English common law doctrine * * * 
So clearly the doctrine of merger does not help the landlords. 
Then is there anything in the Act which assists them ? 
Our attention has been drawn to S 22(1), and there no doubt 
it is provided that 'when the entire interest of the landlord 
and raiyat in the holding becomes united in the same person 
by transfer * * the occupancy right shall cease to exist.’ It 
may be a question whether it can be said on the facts of this 
case that the ^ ntire interest of the raiyat has united with 
that of the landlord. But be that as it may, what is it that 
has ceased to exist ?—the occupancy right and not the entire 


^ Peary V, Badal —28 Oal. 206 = 8 C. W. N. 310 see also Pran v. 
Mukta —18. 0. L. J. 193 : Fakir v. Banamali —18 O.L.J. 252 : Oangadhar 
V. Bajendra—17 O. W. N. 860. 

* Anant v. Manners —29 Ind Cas 459 : Yakub Meajan —43 Cal. 

164= 29 Ind Cas 686. 

Lai Y. Agir—13 0. W. N. 913. 
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interest of the raiyat—So that on the words of the section, 
there would be no extinguishment of the holding, and I see 
no reason for adopting a construction beyond what the 
language imports.^ And if, as I have shown, the holding 
continues in favour of the under-tenant, then there is a 
coniinuing intermediate interest between that of the landlord 
and the under-tenant which furnishes an answer to any claim 
under S 85(1). To hold otherwise would involve the view 
that if the position were reversed and the raiyat acquired 
the holding of his landlord he (?ould call S 85(1) in aid 
against his own tenant; for this he could not contend. The 
conclusion at which I have arrived is in substantial accord 
with the decisions (in the cases noted below which are leading 
cases on the point).”® It may further be pointed out, as 
observed in one of the cases just referred to^, that in the 
cases of a transferable occupancy holding, although by 
reason of such purchase the occupancy holding might merge 
in the landlord’s interest under 8 'Z'Z of the B. T. Act, and 
although under S85(l) of the Act the sub-lessee might not, 
by reason of the sub-lease, acquire any right as such against^ 
the landlord, the landlord, having acquired the occupancy 
holding at a private sale from the raiyat, purchased only 
his right, title and interest in the holding, and could not claim 
any higher right than that of the occupancy holder himself, 
and was not entitled to eject the sub-lessee without serving 
upon him a notice to quit under S 49 of the Act.^ The 
same principle applies to the case of a mortgage of a holding 
(whether transferable or non-transferable) the mortgage 
being in that case binding on the landlord. 

But no notice to quit is necessary where a raiyat 
surre?iders his holding and a landlord, who was a jotedar 
under government, wanted to eject the under-raiyat set up 
on the land by the raiyat without the landlord’s consent.^ 

Where the occupancy raiyat dies without heirs the land¬ 
lord gets the holding free from all incumbrances created on 
it by the raiyat in favour of a third person,® whether by 
way of a mortgage or a sublease. 


‘ Jawadxd v. 12am—1 0. W. N. 186=24 Cal. 146=3 C. L. J. 146. 

• Amxrulla v. Nazir—Z\ Cal. 932; 34 Cal. 104 : 3 C L J 166 
Peary y. Badal —6 0. W. N. 310=23 Cal. 206 distinguished in that the 
tenant’s interest did not pass to the landlord by voluntary act of the 
tenant. 

» See * above and Lai v. Jagir—lZ 0. W. N. 913 1 Pran v. 
MuJeta—IS C. L. J. 193. 

• Badan v, Baj€»wari—2 C.L.J., 670. 

• Muhta V, Pulin—S O.L.J., 324=13 O.W.N., 12. 
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The effect of purchase i)y a proprietor, or a permanent Under-raiyai 
tenure-holder of an occupancy holding is to vest the holding 
ill the purchaser, subject to the limitation that the occupancy * 

right ceases to exist. The holding does not cease to erist^ 
but merely the occupancy rights which is one of the inci¬ 
dents of the holding, disappears. The holding does not 
vanish but is kept in suspense,^ An nnder-raiyat on the hold¬ 
ing, therefore, does not get a lift, and is not raised to the 
status of a raiyat hut (towixnwQ^ to be an under-raiyat.- The 
same is the case where the cosharer landlord acquires the 
occupancy right. 

To avoid these confusions the law was greatly modified Amendment 
by Act I of 1907 B. C. And the law, as it now stands, Act I of 
although it does not state definitely, and in fact omits the 
provision in the original Act regarding tlie eirlmction by 
merger of the occupancy right under the circumstances 
aforesaid, makes the pot^ition of the under-raiyat more secure. 

For under the present law a sole or sixteen annas^'* landlord Acquisition 
acquiring an occupancy holding ^‘shall have no right to holder 
the land as a tenanty but shall hold it as a proprietor or per- 
manent tenure-holder (as the case may be).^^'* Thus, when 
the sole landlord acquires an occupancy holding of his raiyat, 
as he cannot, on such acquisition, ^4iold the land as a tenant^^ 

(or a raiyat), but shall do so as a ^fjroprietor^^ or a 
permanent ^‘tenure holder,’’^ the raiyati tenancy itself 
ceases to e^ist>^ and tvith it the right of occupancyy which is Holding 
an incident of the holding, merges in his superior right ceases to 
as landlord and becomes ipso facto extinguished, q^he 
holding does not exist divested of the occupancy 
right, as was held in the F. B. decisions already 
discussed. That by being the case, the under-raiyat already 
existing on the land and in occupation thereof by virtue of a oocu^^oy°° 
lease from the raiyat, is brought into direct relationship with raiyat. 
the landlord and takes the place of the raiyat whose ocoupancy 
holding is acquired. He will no longer remain an under- 
raiyat, but gain in status and become a non-occupancy raiyaty 
liable to be ejected only on the grounds set forth in S44 B. T. 

Act. And this is th? case whether the occupancy right is 


‘ See Akhil v, Hwssatn—18 C.L.J., 262 = 19 0 W.N., 246; 

* Earn V. RTachtt—I.O.L.J. = g C.W.N., 240=32 Cal. 386 F. B, (Refer- 
ring Judgment, Fran v, Muhta —Ibid 193. The contrary opinion expressed 
by Amir All and Finucane on a construction of the old section is wrong. 
—See their B. T. Act 1st 2nd, 130. 

> S 22 B.T. Act as amended by Act I. of 1907 B.C. 
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transferable or not, the 16-annas, landlord being himself the 
purchaser. * 

And, whatever might be the position of a co-sharer 
landlord with respect to the occupancy holding purchased by 
him in relation to the other co-sharers under the amended 
section, he will not be ])revonted from cultivating the land 
himself, though the holding will not become the proprietories 
private land but will form part of the raiijnli stock of the 
country,^ and if he sublets the land to a third person the 
latter shall be deemed to be a tewnre-liolder or a ralyaty as 
the case may be, in respect thereof'^, and if the land is settled 
with another raiyat^ the right of occupancy will accrue in 
his favour immediately^ if he is a settled raiyat of the vil¬ 
lage, or, if not, on the completion of the statutory period.^ 
As he is entitled to hold the land himself, not as a raiyat 
but as a proprietor, the holding itself ceases to exist f and 
with it the right of occupancy. Thus, in such a case, the 
holding does not exist divested of the occupancy right^ as was 
held in the Full Bench decisions already discussed.If that 
is so, an under-raiyat who is already in occupation of the • 
holding will, as when the purchase is made by a sole landlord, 
come into direct relationship with the co-sharer landlord. 
He will gain in status and from an under-raiyat that he was 
he will now become a non-occupancy raiyat. This will be the 
case only where the occupancy right is IranFernble to which 
alone S B. T. Act applies. In the ease of a non-transfer- 
able occupancy holding being purchased by him, the position 
of the under-raiyat already existing on the land remains 
unchanged. For the position of a co-sharer landlord purchas¬ 
ing a non-transferable occupancy holding is, in all other 
respects, the same as that of a third party, and, as he by 
his purchase gets nothing more than what raiyat the 
himself could sell, the under-raiyati lease is valid and binding 
on him. 


' The contrary view taken by Woodroffe J. in YeaJeuh v. Meajan — 
43 Cal. lf)4 (which is a case under the amended section) following 
Akhil V. Hasan —19 O.W.N., 246—18 O.L.J., 262 (which was a case under 
the old section) is not based on a consideration of the wording of the 
amended section and of the reason for which the original section was 
amended. Amir Ali and Finucano have expressed the same view under 
the amended section—see their B. T. Act, 2nd Ed. 145. 

® Notes on clauses of B.T. (amendment) Bill, 1906 quoted in Bam- 
pini’s B.T. Act, 4th Ed. 108. 

® Vide Illustration added to old S 22 by Act 1 of 1907. B.O. 

* Finucane—Amir Ali*R B.T. Act, 2nd Ed. 146 

* Jawadal Hug v Ram —^24 Cal 143 = 1 C- W. N. 166. FInuoane and 
Amir Ali’s B. T. Act, 2nd Ed., 147. 
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The provisions regarding the reservation of rights of Effect of 
third persons (which include under-raiyats) in case of such of 

transfer which occurred in the old S5i2(l) & (-i) have been 
omitted from cl. (ji) in the amended Acts in force in both person’s 
Bengals. The effect of the omission might at first sight 
seem to be that co-sharer landlord purchasing the occupancy 
right becomes entitled to avoid the rights of third parties, 
including mortgages and nuder-raif/ati leases created by the 
late tenant. The retention, at the same time, of a similar 
provision in the case of purchases by a sole landlord (in cl. (1) 
the amended Acts) lends some suf)port to that view. But 
from what is just stated it will appear that there is no 
necessity for retaining such a provision, which was quite 
superfluous and its omission does not indicate a contrary 
intention. 

With regard to the moriijagee of the holding from Position of 
the raiyat, his rights would remain unaffected and ho would ^wortgageo. 
still be at liberty to enforce his mortgage lien. And this 
would be so whether the landlord who acquired it was a 
•sole or a co-sharer landlord and whether the holding was a 
transferable or a non-transferable one.' 

S 'lit sj)eaks of the union of the right of the permanent Acquisition 
tenure-holder and the occupancy right. It does not refer to by temporary 
the interest of a [)erson who holds land under a leaseyhr a term tenure-holder 
of years. When, therefore, the temporary lessee of a village 
purchases an occupancy holding within the village during 
the pendency of his lease, there is no merger by operation 
of law. The occupancy right is not extinguished, but 
enures to his benefit even on the expiry of his lease. 

If a co-sharer tenure-holder purchased an occupancy Co-sharer, 
holding under the tenure, he acquired the rights of a raiyat, 
though not those of an occupancy raiyat. And he can eject 
a tenant of the holding who is an under-raiyat under S ‘19(b) 

B. T.Act.3 


Acquisitiofi hp [jaradar or farmer of rent. 

A mere ijaradar or farmer of rent, by whatever name Acquisition 
he may be called, cannot, during the period of his lease, tawnier. 


» nam V HMa—14 C. W. N. 814. 

® Ram V Manners —4 C. L. J. 209. 

• Nahin r Banga —16 Ind. Cas. 706. 
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)r ijaradar. 


Becomes uon- 

occupanoy 

raiyat. 


acquire a right of occupancy in any land comprised in his 
or farm.^ It was pointed out in an early case that 
this only prevented the acquisition by an ijaradar or farmer 
of rent of the occupancy right bi/ the aiatatory method under 
the Ai;t itself, but that he could acquire such right by pur ^ 
cka,se/^ But, as pointed out in a lafer case,^ this did not accura¬ 
tely represent the true view of the law, and, as a matter 
of fact, the Legislature intervened and by Act I of 1907 B.C. 
the words *^by purchase or otherwise^^ have been inserted after 
the word acquire, Under the law, therefore, as it now 
stands, the language of S 22(3) prevents the ijaradar (or 
farmer) from acquiring a right of occupancy in any land 
within the ijara or farm by any means whatsoever^ for 
instance, by purchase or otherwise.This will prevent the 
acquisition of a right of occupancy by an ijaradar (or farmer) 
during the period of his lease through dL pnrtdiase he^iVoA 
the back of the landlord.^ The result is that if an ijaradar 
(or farmer) acquires by purchase (or otherwise) an occupancy . 
holding, the occupancy right conies to an end, but the 
holding itself does not cease to exist,^ and he acquires the , 
holding as a non-occupancy holding and becomes himself a 
non-occupancy raiyat; and if he settles the same with another 
he must be taken to have settled it in his character as 
purchaser and not in his character as ijaradar (or farmer); 
and, as his character as purchaser confers upon him the 
status of a raiyat, the person settled with cannot claim 
any status higher than that of an under-raiyat. He is, 
therefore, liable to be ejected after his tenancy has been 
terminated by a notice to quit under S 49 B. T. Act.^’ The 
position is the same even when the ijaradar purchases in 
execution of a rent decree,- The purchaser of the holding 
from the ijaradar (or farmer) also becomes a raiyat.^ If at 
the date of the grant of a permanent interest there was no 
occujiancy right which had matured an occupancy right 
cannot be acquired after the date of the grant.^ 

‘ Act VIII of 1886, S 22 (3). 

* Raw V ManTters —4 C. L. J. 209. 

* Raghuhar v Manners —13 C. L. J, 568: Abdul v Ali —16 C. L. J.=»= 
16C. W. N.177. 

* Report of the Select Committee on the Bill to amend B. T. 
Act, 1906. 

« Mehdiv Qiani^lZ Tnd. Cas. 636«16 0. W. N. xxii*16 0. L. 
J. 54n. 

® Sheonandan v Ramhit —16 C. L. J. 647. 

^ Akhil V Tripura —20 Ind. Oas. 363. 
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The provisions of su^-section (3), while they say that When 
an Ijaradftr shall in this way lose his ocoupanc}" rights, co-sharer, 
do not say that a person interested in land as fjaradar 

shall thereby lose them. It is to be observed that sub¬ 
sections (1) and (2) of the same section clearly lay down * 
that a person interested as proprietor or permanent tenure- 
holder whether jointly or singly, shall lose his occupancy 
right in the land cultivated bj^ him. It can scarcely be by 
accident then that a similar provision with regard to Ijaradars 
has been omitted from sub-section (3). There is no case 
in which it was held that under the old law a person jointly 
interested as an Jjaradar shall lose his occupancy right in 
land cultivated by him * * ^ Hence we must hold that both 
under the former law and the present law a person jointly 
interested in land as Ijaradar does not thereby lose his occn- 
pancy rights, and a fortiori his entire rights as a tenant 
in land held and cultivated by him as a raiyat. ^ 


Acquisition by raiyat of his lavd-lord^s interest 
—Us effect. 

We have already seen that for the operation of the Acquisition 
law of merger there must the union of the entire interests 
of the landlord and the raiyat’’ in one and the same person, interest. 
This will result whether the landlord acquires the raiyat’s 
interest or the raiyat the landlord’s. 

If a raiyat having a right of occupancy in his holding Of 16-annas 
acquires the ^16-annas* interest of his immediate landlord, the 
effect is to vest the holding in him, subject to the limitation 
that his occiqmncy right ceases to eaist, i"or in that case “ the 
entire interest of the landlord and the raiyat in the holding 
becomes united in the same person f'* 

Thus in a very recent case it has been held that 
if a cultivating raiyat obtains a thika lease and thereby 
becomes a tenure-holder, the entire interests of the landlord 
and the raiyat becQwes united in the same person, and what¬ 
ever right he may have acquired as a cultivating raiyat 
merges in the right that he acquires under the lease, and 
he cannot have any right to hold the land as a raiyat. That 
being so, after the expiry of the period of the lease he is 
bound to make over possession to his lessor 2 . 


^ Maseyk v. Bhagbati —18 Cal, 121. 

* Manners v. Satroglian —^20 C. W. N. 800* 36 Ind, Cas. 178 (Pat.). 
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Position of 
indor-raiyat. 


Of co-sharer, 
landlord. 


Of Zuripeshg 
lessee. 


Of Mokarari 
tenure. 


Of Ijara or 
farm. 


In such a case the holding doos not cease to exist hut 
merely the occujjaney right, which is one of the incidents of the 
holding^, disappears. The effect is to keep the holding in 
suspense. In this view the under-raiyat, who was already on 
the holding, continues to be an under-raiyat. ^ 

But, a raiyat having a right of occujiancy in land does 
not lose it by subsequently becoming interested in it as 

proprietor or permanent tenure-holder/^ or, in other words 
if an occupanc}'^ raiyat acquires only a fractional share of 
the landdordls or intermediate holder’s interest {i.e. the interest 
of a cosharer landlord or tenure-holder) he would not lose his 
right of occu})ancy. A distinction is thus made between 
the case of a cosharer landlord acquiring the raiyat’s interest 
and a raiyat acquiring a fractional share of the landlord’s 
or tenure-holder’s interest. 

A raiyat by taking a Zuripeshgi lease of land of which 
he was ])reviously in possession as a raiyat does not lose the 
raiyati status or, divest himself of the right to acquire a 
right of occupancy in the land®. 

Where a mokarari tenure is created i!\ favour of a 
raiyat, who went on cultivating the land for 12 years, he 
acquired an occupancy right and retained it, even although 
the mokarari right he obtained is extinguished*^. 

Where a tenant who had lawfully entered into occupation 
of a holding as a raiyat under authority from the landlord’s 
fjaradar for a term, his raiyati interest would continue even 
after the expiry of the Ijarn^. 

A raiyat would not lose the right of occupancy that he has 
in the holding by subsequently holding the land in ijara 
or farm, nor would he do so by taking an ijara or farm of 
the estate in which his holding is situate.® But, as pointed 
out in a very recent case;—The question really is what 
has been the conduct of the {party). Has he kept alive and 
distinct the two interests —which he possessed ?” And if 
from the circumstances of the case it appears that he has 
not kept distinct the occupancy right from his right as a 
tenure-holder, there will be merger of the occupancy right 
in the superior right of the tenure-holder that he has 

^ Akhil V. Hwssain—18 C. L. J. 262=19 C. W. N. 249=20 Inp 
Gas. 698. 

* Act VIII of 1885, 8 22, Explanation. 

* Lai V. Mack§nne—IQ C- W. N. 229. 

* Bama v. Ram —19 0. W. N. 863 followiDg Nilrnadhah v, Bihu — 
18 W. R. 410: Emani r. Akbar~22 W. R. 133. 

® Atal V. Lakhi —10 C. L. J. 66. 

® Durga v. Hari —19 G. W. N, 678. 
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subsequently acquired. ^Thus, where a person having an 
ordinary {i.e., an occupancy holding) in the lands in suit^ 
first acquired the puini and kayemi jote rights^ then created 
an under-tenure on the property, and the plaintiff, having 
purchased the land at a sale held in execution of a money 
decree against him, br ught a suit to recover possession 
thereof. The defence was that the plaintiff purchased his 
right as tenure-holder only and not his occupancy right. 
Held —^that the defendant having created an under-tenui^ 
on the property, if his occupancy right bad been kept alive 
he would have become tenant under the under-tenure- 
holder and would have been under an obligation to pay him 
rent. This he admittedly never did. His conduct is con¬ 
sistent only with the hypothesis that he treated the occnpancy 
right as aio longer e istent and he cannot now turn round 
and set up the occupancy right to the detriment of the 
execution purchaser. No question of merger by operation of 
law arises here, nor whether against the will of the defendant 
the subordinate had merged in the superior interest. ^ 

Effect of submersion of holding» 

Section 6 of Act VIII of 1869 makes it quite clear that 
a raiyat retains his right of occupancy only so long as he 
pays rent and that mere non-payment of rent by an occupancy 
raiyat did not extinguish, or constitute an abandonment of, 
the tenancy under that Act.^ Hence, where the land had 
been washed away by the action of the river and the raiyat 
had ceased to assert any right thereto by payment of rent, he 
could not, when the lands re-appeared, claim to be regarded 
as a tenant still holding the rights that he previously 
had.® This view is supported by the principle laid down 
by the Privy Council in the cases noted below,'* namely, 
that a person whose lands have been submerged may take the 
loIOBt efective means in his power to prevent the possibility 
of any question of dereliction or abandonment being raised 
against him, if he gets the description and measurement of 
the submerged land recorded and continues to pay rent 
for it. Thus, although mere none-payment of rent may not 

^ Pramatha v. Ktahori —21 O. W N. 304. 

* Q¥hoy y. Kailash —14 Oal. 761. 

^ Saligram v. Puluk —6 0. h. J 149. 

* Lopes V. Muddun—IB M. I. A. 407. Nagendra y. iSahomed—10 

B. L. B. 406. 

46 




364 INCIDENTS OF OCCUPANCY RIGHTS. 

be coDclusive evidence of abandonment^ non-payment of^ 
rent taken with submergence of land is sufficient to indicate 
an extinguishment of the right of occupancy.^ This 
was under the old law. The question as to the effect of 
the present Act in a case of diluvion or submersion of the 
occupancy holding and non-payment of rent for many years 
has not yet been decided. But it may be pointed out that 
the B. T. Act does not lay down that the payment of rent 
by the raiyat necessary in order that he may retain the right 
of occupancy. And provided that the raiyat exercises such 
possession of the holding as it is capable of, during submer¬ 
gence, which precludes any inference of his abandoning it, 
there Is no reason why he should lose the right of occupancy 
on account thereof. As pointed out by Mookerjee J. in a case 
just published : If the land was wholly or partially 

subject to inundation by the water of a river the plaintiff 
must be deemed to have been in possession of the submerged 
portion during the period that such tract was covered by 
water.'^* 


^ Hari v. Ashgar —4 Oal. 894. 

® Khedan v. Bajendra —29 0. L. J. 269. 
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Addenda. 

Bringing case law down to September 1919. 

Add page para, I last but one line after ^^6^': — 

A tenure-holder may settle a raiyat on the land of his 
tenancy, and a raiyat also may, in his turn, sublet the land of, 
his holding to an under-raiyat. Consequently, the mere fact 
that a tenant has sublet his land does not, by itself, establish 
conclusively that his status is that of a tenure-holder and not 
that of a raiyat. Further, a temire-holdery though a middle¬ 
man who collects rent, may yet cultivate a portion of the land 
himself, just as a rait^aty though he himself a cultivator, 7nai/ 
settle a portion of the land with under-raiyats. The test to be 
applied in such a ease to determine the status of a tenant is 
furnished by S 5(4) B. T. Act, namely purpose for which 
tLe right of tenancy was otiginally acquired. In eases when 
the origin of the tenancy is unknown the mode of user may 
furnish a valuable clue to determine the original purpose of the 
tenancy, and where the ternfi.s of the gmnt are ambigno7is, evidence 
of conduct subsequent the parties may also be admissible. 

—Secretary v JDigambar —27 C, L, J, 334. 

Add page \\\y para, 3, line 6 after ^^4.^’ 

“ There is no room however, for its application where the 
terms of the original grant are known,^'* 

—Secretary v Digambar —27 C, L, J, 334. 

Add page 11 1 j para, 3, Ime 18 cfter ^^4.” 

In determining the status, therefore, of a tenant, viz,y 
whether he is a tenure-holder or a raiyat, two elements have to 
be borne in mind, firstlyy the purpose for which the land was 
acquired, and secondlyy the extent of the tenure or holding. A 
close examination of the definition clauses makes it quite obvious 
that both these elements are closely inter-related. The law 
assumes the raiyat to be the actual cultivator of the soil, either 
by his own labour, or the labour of the members of his family, 
or by his hired labourers, and it assumes also that ordinarily a 
larger area than 100 Bighas would make cultivation by personal 
agency impossible. The presumptions provided in S 5(5) is 
founded on that hypothesis. 

^Devendra v. Bibhudhendra —27 C. L. J. 643, P. C. 



lii .IDDBNDA 

Add page 112, after para 2. 

But before a person can become a seiilcd rniyai of a 
village he must be a raiyat. Mere occupation of homestead in a 
village for more than 12 years would not make the occupier a 
settled raiyat of the village.” 

—Kamal v Ganesh —47 Ind cas 829. 

Add page 11 3, para 3, he fore '' A raiyat,^^ 

Upon the question whether a raiyat holding at fixed rates 
after he has held the land for 12 years in a village can become 
'a settled raiyat of the village and acquire a right of occupancy 
there is divergence of judicial opinion.^* 

— hakhi v Hamid—^1, C. L. J. 284 (286). 

Add page 1 16, after footnote 1. 

\a. AkhiI y Hasan—IS C. L. J. 262 = 19 C. W. N. 246, 
referred to in Gopal v Japai —28 C. L. J. 84 = 22 C. W. N. 618. 

Add page 118, after para, 1. 

An occupancy right may be acquired by a joint family, and 
a landlord in contracting with an individual may be dealing with 
a whole family represented by that individual. An occupancy 
right frequently is a part of the ancestral estate, and therefore 
the younger sons of a mitakshara joint family has interest in 
it, which it is beyond the power of the father to destroy or 
encumber for anything but a family purpose. 

—Snkvu v Brahmapvrai —4 P. L. J. 354. 

Add paye ] SO, para, 2, Hue 10. 

So Ghatwali lands were subject to the acquisition of occu¬ 
pancy right and the B. T. Act, S 180 did not take away such 
right acquired or enjoyed.” 

—mi Kapta v Bipradas—%1 C. L. J. 556 = 22 C. W. N. 763. 

Add page 131, line 20, after ^Gennre,^^ 

Further, where, for instance, land is held under a Jaigirdat 
who held his Jaigir as a Kotali Jaigir, the Zemindar is entitled 
to have the land that is given to the Koiwal for the purpose of 
performing his duty, returned to him in the same condition as is 
given to the Kottval, ajmrt from the rights of any other person. 
A right of occupancy cannot, therefore, be acquired in a land 
held under a service tenure. 

—Jafaruddin v Jamni —28 C. L. J. 249 = 23 C. W. N. 136, 
See Suren Sen's B. T. Act, 3rd Ed. 70. 
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Add line 4. 

Where certain ch r lands formed a part of the holdinj^ for 
which the raiyat had paid rent continuously for 12 years but during 
the period they had occasionally subnerged. Held that the mere fact 
of submersion did not destroy the right of the tenant to acquire 
occupancy right therein. Parts of lands comj)rising the hold¬ 
ing may have submerged for long or short period but they did 
not for that reason cease to be held by the tenant and to form 
part of his entire holding. 

—Kesho V Jirdkan —2 P.L.J. 4. 

Add page para, 2, after 5. 

'' In dealing with the presumption the real question at issue 
is whether the rent has been changed or not, a?td not whether one 
uniform rate has been paid or not. There may be cases in which 
a raiyat might not have paid, his rent for mang years prior to the 
institution of the suit for enhancement; but if there has been 
no change in the rent payable b}^ him, he is not deprived 
of the presumption which the law has expressly laid down for 
his benefit. The payment at a uniform rate is one mode of 
shewing that the tenure was held at a uniform rate; but what 
is only a particular mode of proceeding to the solution of; a 
a question ought not to be confounded with the question 
itself/^ 

—Kshirod v Gour —27 C. L. J. 281, following Ahmed v 
Golam —11 W. R, 432. 

Add jjage i4fS, para, 2, I me :l,from bottom. 

The rule and presumption may thus be applicable to 
several parcels of lands of which the holding consists when the 
question arises. Part of the holding may be inketiled land, 
part may have been acquired by purchase from another raiyat. 
In either case, the raigat mag tack 07i his own occupation of the 
land at an unvaried rent to the occupation at aa unvaried rent 
of his predecessors in i terest who, as regards lands acquired by 
purchase from another raiyat, will include his vefidoreiuHi his 
vendor^s predecessors. So subdivisson or amalgamation does 
not destroy the presumption. 

^Abhog v Rajani —22 C. W. N. 904 = 29 C. L, J. 371. 

Add page 167, end o^fiara. 2. 

Where the raiyat came into occupation of the land agree¬ 
ing to pay rent at the rate of Rs. 22-1 i As after deduction of the 
remissions mentioned, and subsequently executed a Kabuliai by 
which he bound himself to pay the said Jama, in the schedule 
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to which is mentioned the remission {Ilajat) of Rs. 4 as a mark 
of favour^to him on acobunt of his services as Pradhan and the 
question was whether it was a permanent remission annexed to 
the grant or a temporary and personal remission contingent on 
the performance of services as a Pradhan. It appeared that ever 
since the death of the original tenant rent was realised at the 
rate of Rs. 22-11 As for a period of a quarter of a century. Held 
—that under such circumstances the landlord is not entitled to 
rent at the higher rate. 

— Umesh V Surendra —29 C. L. J. 8. 

Add page 159 after para. 1. 

But where on a fresh survey made by the landlord the 
area of the raiyat's holding was increased^ and the raiyat agreed 
to pay an enhanced rent, which is considerably in excess of 
the authorised increase of two annas in a rupee, for the 
holding as found by measurement, Held —that as the landlord 
cannot point to any particular piece of land for which the raiyat 
agteed to pay him so much rent, the rate must be considered 
as applied to the whole area and for the purpose of considering 
S. 29 we must take the average rate per Bigha, throughout 
the whole area.” 

—Sonajdla v. Bhagabati —28 C.L.J. 142, 

Add page 181, line 6. 

“ The fact that a certain item is dealt with in the Kabuliat 
in a separate clause and is stipulated to be paid separately from 
the rent and also the fact that it is not included in the instalments 
of rent have important bearing upon the question whether parties 
intended to treat it as part of the rent or as something different 
from rent.^' 

—Bijoy V, Krishna —21 C.W.N. 939. 

Add page 185, para. 1 after ^^payment.” 

Bhaoli rents are not ascertained rents, and therefore 
interest cannot be claimable thereon under S. 67 B.T. Act. 
And though as soon as the Court adjudicates upon the claim 
the amount becomes an ascertained amount, interest cannot 
even then be claimed under the said Section as it applies only 
to rents which are payable quarterly and cannot apply to 
Bhaoli rents which are payable at two periods constituting 
two instalments. The Interest Act however, entitles the 
landlord to interest on the Bhaoli rent provided the raiyat 
withholds the payment without any reasonable and probable 
cause.” 

Sisheshar v. Husain —4 P.L.J. 282, 
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j4d(l page 182, afier^para. 2. 

The rent due to the landlord is also suspended \^lre he, 
having let out a portion of the land to an earlier lessee, lets it out 
again with other lands to a subsequent lessee and is in conse¬ 
quence unable to put the latter in possession of such portion 
as when he has ousted him from a portion of the holding’\ 

—Manindra v. Narendra —23 C.W.N. 585. 

Add page 187, line \ from bottom after himself 

It could not be ignored by the landlord. The sale does not 
ipso facto cancel incumbrances and a notice must be sriven 
under S. 167 B.T. Act, (See Beni v. liewai — 2% Cal 746 
Kalikanand v. Biprodas —21C.L.J. <965= 19 C W.N. 18) the pro¬ 
cedure provided by that Section being the only mode of 
annulling an incumbrance {Sashi v. Gagau —22 Cal 364.) 
It follows that the sale by the landlord in execution of his rent 
decree is subject to the mortgage, but with the right in the 
purchaser (even though he be the landlonl) to annul the mort¬ 
gage within one year. And where the landlord as purchaser 
has not done this, the person who takes the land in settlement 
from him, takes it subject to the mortgage which is still sub¬ 
sisting. 

—•Pran v. Atnl —22 C.W.N. 662 per Greaves J. 

Add page 187, 1, fi^ie after 'Gaicumhrancel^* 

The [mrchaser under the mortgage decree cannot oust the 
purchaser in possession under a i>rior rent decree, even 
though there has been no notice under S167. He may bs 
regarded as a second mortgagee and as such has the right to 
redeem the mortgage by payment of the amount due under the 
rent decree. 

— Sur t V. Murlidhftr —4 P.L.J. 362, See also Chiudetfe v. 
Quadress —1 P.L.J. 161. 

Add page 187, after para I, neiv gmra. 

An incumbrance implies a limitation of the rights of the 
tenant and not a total e tinction of them. The sale of a portion 
of a nontransferable occupancy holding cannot therefore create 
an incumbrance in ft and the landlord purchaser at a sale in 
execution of his rent decree is not required to annul the interest 
of a purchaser of a poition of a nontransferable occupancy 
holding. 

— Fazarali v. Po 7 *oo —28 C.L.J. 266 (following Tomizuddin 
V. Khoda —11 C.L.J. 16, Abdul v. Ahmadar —22 C.L.J. 366, 
distinguishing Chandra v. Kalli —23 Cal 254, Jogeshwar v. 
Abed —3 C.W.N. 13). Also Bijoy v. Surendra —29 C.L.J.4. 
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Add page 188, after line 1. t. 

So'where a landlord, after obtaining a decree, for arrears 
of rent against a tenant in respect of a nontransferable occupancy 
holding, recognised the purchaser of the holding, who had 
bought it long before the institution of the suit for rent, as 
his tenant without any liability being taken by the purchaser 
for the decretal debt, and subsequently put the decree which 
he had obtained against the old tenant into execution and sold 
the holding. Held —that the old tenancy had come to an end, 
and the holding had passed to the purchaser Therefore the 
landlord could not put it up to sale as the holding of the old* 
tenant.” 

—Girish v. Na endra —23 l^.W.N. 654. 

Add page 191, after para 2, new para. 

If the landlord desires to obtain a decree good against the 
land, under the B.T. Act, he must ordinarily (apart from any 
question of representation) implead all the cotenants, including 
^e heirs or legal representatives of a deceased cotenant. But 
for purposes of a money decree (in the absence of express agree¬ 
ment to the contrary) he is free, under S. 43 of the Contract 
Act, to sue any or all of the tenants.” 

—Krishna v. Kali-^%% C.W.N. 289 where all previous 
cases cited and discussed. 

Add page \9Z^para 4. 

An application to have the rent commuted should be enter¬ 
tained and determined on the merits by the officer to whom it was 
presented by the applicant. Consequently the S. D. O. cannot 
transfer an application received by him to a settlement officer.” 

-Wiwiw V. Fran —27 C.L.J. 569 = 22 C.W.N. 

Add page 198, after parr a 8 new para. 

‘ Jurisdiction of Civil Court. 

The Civil Court it is well-settled is not competent to exa¬ 
mine the propriety of an order of commutation made within 
jurisdiction under S 40 B.T. Act; in other words, it cannot 
determine whether in the circumstances of the particular case, 
commutation was or was not properly directed ; or whether the 
amount assessed as cash rent is or is not adequate. But if a 
question arises it is incumbent upon the Civil Court to satisfy 
itself that the order is made with jurisdiction ; for an order 
made without jurisdiction is a nulity, and does not affect the 
rights and obligations of the parties. Where, therefore, the rent 
was commuted by an offi^r not competent to do so, the land- 
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lord was held entitled tg recover the price of the produce which 
the tenant was, before the commutation, liable to delivea^” 

—Jadu V Prau — ^11 C.L.J. 569. 

Add page 194 footnote 4. 

See AsutoaA v. Haran —60 C.L.J. 41 where all the previous 
cases on the subject are considered.^^ 

Add page 195 footnote :—See Bokhan v. Raiani^%i 
C.W.N. 614.” 

Add p%ge I 99 para 1, line 8, after ^^alV\ 

claim for compensation may be either in addition or as 
alternative to a demand on the tenant to remedy the misuse or 
the breach.^ 

—Bahadur v Makhan —29 C.L.J. 430. 

Add page footnote 2 followed in Bahadur v. Makhan — 
29 C.L.J. 430. 

Add page 199, line 8 after ^^all 2.” 

Add page 199 footnote 4 :— ^‘ = 29 C.L.J. 40.” 

The object of giving the notice is to give the tenant an oppor¬ 
tunity of remedying the breach so that on remedying it and on 
payment of compensation he may avoid ejectment. A notice 
requiring him to quit the land even it' he remedied the breach is 
not a valid notice.” 

—Kali v. Kali—r6 C.W.N. 569. 

Add page 205, line 13, before where and above parties 

Add page 205 after footnote 3. 

3a hkabbar v. llora —13 C.L.J.1 = 15 C.W.N. 835: 
Khater v. Sadruddee —34 Cal. 922. 

Add page 205 to footnote 4 *‘Pgari v. Hem — 16iC.W.N. 730. 

Add page 205 foot note 5 Jeypore v. Rukmini—t^ C.L.J. 

628 P.C.” 

Add page 206 footmie 1 Jeypore v. Bukmini—^^ C.L.J. 
528 P.C. 

Add page 'i^'l^para 1 after ^^cultivating it^' in line 11. 

At the time when the Revenue Sale Law was passed, the 
law relating to landlord and tenant in force was Act X of 1859, 
and under that Act there were two classes of occupancy raiyats, 
m., occupancy raiyats at JiTned rent, and occupancy raiyats who 
did not hold at fixed rates of rent. Both these classes of oocu« 



Ivlii 


ADDENDA 


pancy raiyats are protected under the proj^isions of the Revenue 
Sale Law. 

—Lakki V Hainid —27 C.L.J. 384. 

Add page ^ para 1, line 19 after ^\/ix€d rates. 

Occupancy raiyats at fixed rates of rent do not find any 
place in the classification of raiyats under the B.T. Act. But if 
a raiyat had a right of occupancy at a fixed rent under Act X of 
1859 we do not think that he lost his right of occupancy and 
the privileges attaching to it after the passing of the B.T. Act, 
merely because occupancy raiyats holding at fixed rates of rent 
are not separately mentioned in the classification of raiyats under 
the B.T. Act. 

—Lakhi v Hamid — 11 C.L.J. 284 = 

Add page 208, jmra 1 after occnpancf/ in line 1. 

Mookerji J. in referring to the omission of ^ a raiyat holding 
at fixed rates ’ from the protection suggests the explanation that 
^ the policy of the Legislature was to protect the raiyat, but not 
necessarily to the complete detriment of the purchaser of a tenure 
at a sale for arrears of rent. If a rat gat holding at ^Jiyied rate of 
rent were i)rotectecl from ejectment, the purchaser would acquire 
the property in an encumbered condition ; for, he would be unable, 
not only to eject the raiyat but also to enhance the rent. On 
the other hand, if occupancy raiyats and non-occupancy raiyats 
alone were protected from ejectment, while their possession 
would be maintained, they would be liable to have their rent 
enhanced from time to time, at the instance and for the benefit of 
the purchaser of the tenurc.^^ 

—Lakhi V. Rainid 27 C. L. J. 284 (287) 

Add page 213, para 2 after 7 . 

** The mere fact that the tenant has a house in an adjacent 
viouja, does not deprive him of his right to erect upon his occu¬ 
pancy holding another house for the purpose of-making a resi¬ 
dence for himself and his family.^’ 

—Mahadeo v. Sheogulnm —2 P.L.J. 634. 

Add page footnote 1. 

Chandi v. Shamla—^?^ C.L.J. 91 = 22 C.W.N, 179 
Beachcroft J. where all cases on the point were again reviewed 
and the conclusion of Coxe J. accepted 

Add page 2,23, footnote 6 after 21 C.W.N. c.l.v. iii ” 

« =29 C.L.J. 388 = 23 C.W.N. 435 : Alimuddi v. Chinta^ 
Aarau—29 C.L.J. 888 = 23 C.W.N. 486. 
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Add page 224 footnote 5 after 21 C.W.N. el. viii.’’ 

^^=29 C.L.J. 3h8 = 2S C.W.N. 435.^' 

Add page 224 line I after ^ circumstances \ 

As pointed out in a very recent case :—“ It seems to us 
that although the lease may not be given in evidence there is no 
valid reason why the tenancy cannot be proved aliunde by posses¬ 
sion and payment of rent to the rayat. 

—Nibaran v. Ram —29 C.L.J. 479 : (ionesh v. Thanda — 
•14* C.L.J. 539. But see Jarip v. Dnrfa —16 C.L.J. 144=17 
C.W.N. 39, 

Add p tge 224, para, 1, line 8 after, 2 ’’ 

Although the under-raiyats’ lease may be absolutely void 
and therefore passed no title to him, by reason of the fact that 
it was granted in excess of what a raiyat was entitled to grant 
to an under-raiyat under the provisions of the B.T. Act, yet if 
the sublessee had been in possession of the property on the basis 
of the kabnliat when he was dispossessed, he had sufficient 
interest in the property and can prove his title by his possession 
and is thus entitled to recover the land, if he is dispossessed, on 
a declaration of his title thereto. 

—Gonr V. Baloram —22 C.W.N. 61. 

It is worthy of note that it was not a case in which the 
under-raiyat in possession, being dispossessed, brought a suit for 
recovery of possession, within 6 months of his dispossession 
under S. 9 of the specific Relief Act in which no question of 
title can be gone into. 

Add page Hb, footnote 3. 

See Lani v. Mahammad —20 C.W.N., 948 : Aminuddi v. 
Ananda —28 C.L.J. 507. ** 

Add Page 228, end of para 2 after ^^Purpose^\ 

‘^But this is only where the sub-lease is not granted in con¬ 
travention of S. 85. Otherwise, notices under S 167 or S 49 
are not necessary. 

—Bhuhan v. Badan —30 C.L.J. 201. 

Add page 230, joam 3, line 6 after 6. 

An express consent in writing within the meaning of 
S 88, B.T. Act does not mean a consent which is to be implied 
from certain documents. Therefore, the consent, if any, which 
arises by implication from the rent receipts granted by the land¬ 
lord in respect of a part of a tenure or holding, with a knowledge 
that the tenancy has been sub-divided by the tenants, or, from 
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jamawmil bakiy or, from road cetfs lelurtifs fjled by the cosharer 
of the landlord, cannot be a consent in writing within the 
meaning of S 88, B.T. Act. Such documents cannot be taken 
as principal ecideuce to prove a consent in writing which does not 
in fact exist; they can only be used as evidence of such consent 
firstly when it is proved that there had been in fact a consent in 
writingy secondly when such consent in writing, although sought 
for could not be produced and thirdly therefore, it must pre¬ 
sumed y at any mte, against the person who made it, that there 
had been a consent and that that consent had been in writing as' 
stated by some witnesses who were believed to have prov^ it 
—Rajani v. Hara —41 Ind. Cas. 501=22 C.W.N. 69^. 

Add page 281 before para 2. 

Blit it is not always easy for the tenant to produce an 
express consent. It may be verbal or acted on by both parties 
or may be lost. But 

—Rajani v. Hara —tl Ind. Cas. 501=22 C.W.N. 693. 

Add page 231, pa a 2 after distributio7i^^^ 

The rent roll mentioned therein is a jamabandi —a perma¬ 
nent document kept in the estate or sherisfa of a landlord, which 
contains a list q/ the tenants a7td the rents by them which 

is kept up and amended from time to time. A jama wasil baki 
(an annual statement of the rents payable and received from a 
particular estate) is not a rent roll within the meaning of the 
proviso. ’’ 

— Raj an t v. Hara —41 Ind. Cas. 501 =22 C.W.N. 693. 

Add page 239 footnote 6. 

See also Goiter v. Alifiiddin —30 C.L.J. 13.'^ 

Add page 249 pat'a 2, Hues 13 after H'a^isferee ”, 

Even if there is a customary rate of 7iazar which the land¬ 
lord is obliged to accept the transferee can have no title under 
the custom until 'he pays or tenders the nazar at that rate.^’ 

—Mina V. Ichamoyee —28 C.L.J. 258s=’22 C.W.N. 929. 

Add page 249, pa7*a 2 line 17 after '^nazar^^^ 

In order to establish a custom of transferability subject to 
the payment of a customary 7ia2,ar the evidence must shew that 
the landlord is bound to recognise the transfer when nazar of the 
amount, or the rate, determined by customy is tendered t) him. 
There is all the difference between ^ fit ed nazar which the land¬ 
lord is obliged to afcepfy whether he likes it or not, and a nazar 
which is bargained for and paid as the price of the consent which 
he may give or withhold as he pleases. A practice or course 
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of busines in a zemiwiary office according to which transferee 
is recognised provided that the amount of the nnznr is satis¬ 
factory to the landlord is not sufficient/’ 

—Mina v. Ichamo^ee — 'll C.L.J. 587 = 22 C.W.N. 929. 

Add page 250, J, Hue 4 after 
The payment of nazar 'without more is an indication that 
\\iejoteH are not transferable without the landlord’s consent, 
given on receipt of the ^lazar^ 

— Mina V. Ichamogee —28 C.L.J. 587 = 22 C.W.N. 929. 

Add 'Ih^ypara 1, litie 18 (fter ^htn8nccessful^^\ 

A custom which leaves the amount or rate of nazar indeji^ 
nite must be void for uncertainty. ” The position is no whit 
better than when the nazar is determined by agreement. No 
one knows what he has to pay and the landlord can demand 
what he pleases and refuse his consent unless he is satisfied.” 

— Mina v. Ichamoyee —28 C.L.J. 258 = 22 C.W.N. 929. 

Add page 262, footnote 3:— ^^doher v. Ahfuddin —30 CL.J. 
13. - ' 

Add page 264, 2, end^. 

Where the occupancy raiyat having no transferable right 
sold the entire land of the tenancy to a stranger, and it is found 
that notwithstanding the sale he is in occupation of the home¬ 
stead portion, which covers about one-tenth of the entire area, 
but has made no payment of rent to the landlord, there is ample 
indication of his intention to sever all connexion with the land 
as tenant under the landlord ; and in these circumstances the 
landlord is clearly entitled to take up the position that there has 
been an abandonment. 

—lahan v. Nihi —22 C.W.N. 853 following Sailabata v. 
Sriram —7 C.L.J, 303 = 11 C.W.N. 873: Aminnessa v. Jinat — 
19 C.W.N. 43=42 Cal. 751. 

Add page footnote 6:— Ishan v. Nisfii —29 C.L.J. 1. 

Add page ^lAt^para 1, last linCy after transactio7i^*\ 

**The purchaser of a non-transferable occupancy holding 
cannot claim recognition by the landlord as a matter of right, 
but if he obtains recognition from the landlord, whether by 
payment or otherwise, then in the absence of special circums¬ 
tances, he is he is admitted to the origin I tenancy with all its 
incidents and becomes the successor in interest of the vendor. ” 

^Abhoy V. Rajani—Z9 C.L.J. 371=22 C.W.N. 904. 
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Add page 267, pam 1, line 9, after * holding \ 

[Whether by sale or otherwise]. 

—After ‘ not ^ 

[i.e. otherwise than]. 

—^After Bale 

Of the whole holding 

—Footnote 1. 

‘‘ Followed in Asarfi v. Bamiheiawan —4 P.L.J. 115 P.B. 

Add page 278, after j^ara 1. 

Thus all transferees of 2 ^ portion of such holdings have the 
right to possession even against the landlord until abandonment, 
relinquishment or repudiation takes place, and the common 
law imposes a corresponding obligation on the landlord to refrain 
from extinguishing such rights by committing a tortious wrong 
in conspiracy with a third person ; and if this obligation is 
not observed and damage to the transferee results, the common 
law may be invoked to vindicate those rights. Merely because 
such interests may be extinguishable under certain circumstances 
provided by the statute it nowise follows that it may mean¬ 
while with impunity be illegally or unlawfully infringed to the 
detriment of the transferee. 

— ABarfi. V. Ramkhelawan —4 P.L.J. 115 F.B. 

Add page 353 footnote 3, 

Following Hem v. ABhgar —4 Cal. 894 

Add page 354, line I after occupancy 

‘‘ But in a recent case the Judicial Committee observed :— 
Their Lordships do not 6nd themselves in accord with the rule 
of law expressed in that case {Hem v. Ashgar —4 Cal. 894). 
They think the principle applicable to this class of cases is cor¬ 
rectly enunciate^ in Mazhar v. Ban gat —18A1I. 290 in which 
it was held that where the tenants, though they ceased to pay 
rent during the period of submersion, made no overt indication 
of their intention to relinquish the said lands, but, on the con¬ 
trary, on the river shifting its course, laid claim to lands which 
had emerged and which they alleged to be identical with their 
former holding there was no relin |uishment,” 

— Arun V. Kamini —41 Cal. 683 = 19 C.L.J. 272 refd. to in 
Aminuddi v. Tarini —29 C.L.J. 664. 
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